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JAMES WILSON — NATION BUILDER’ 
By Lucien HuGH ALEXANDER 
PART III 


EVOTION to private practice and 

service as Advocate General for 
France by no means occupied all of Wilson’s 
energies during the years immediately fol- 
lowing his retirement from Congress in 4777. 
In 1773 he had been elected Professor of 
English Literature in the College of Phila- 
delphia, afterwards the University of 
Pennsylvania, and he held this chair until 
1779, when he became a trustee of the 
University. As such he continued to serve 
during the remainder of his life, with such 
associates as Benjamin Franklin, Governor 


Thomas Mifflin, Bishop White, and Francis 


Hopkinson. During a period of ten years 
he fought vigorously in the forum of the 
law for the legal rights of the institution, 
for in 1779 an attempt was made by the 
party in power in Pennsylvania to confiscate 
its estates and to amend and alter the 
charter. Wilson was eventually successful, 
and secured the adoption of an act in 1789, 
branding the attempt to rob the University 
of her rights and privileges as ‘‘repugnant 
to justice, a violation of the Constitution 
of this Commonwealth and dangerous in its 
precedent to all incorporated bodies.’ This 
victory, due entirely to Wilson’s superior 
reasoning powers, was won on the same line 
of argument which nearly a third of a 
century later enabled Webster to win the 
Dartmouth College case. 

Commencing in 1779 Wilson maintained 
an active correspondence, often in cipher, 
with the American Commissioners to France, 
and, among his other activities, devoted 


1 Continued from the February Number. 





himself to a study of finance. He was in 
search of a remedy for the instability of 
the currency which had resulted from the 
emission by Congress of millions in paper 
money, with which to pay the troops and 
carry on the war. He became convinced 
that a national bank was a necessity, and 
a manuscript copy of a plan for such a 
bank, dated January 25th, 1780, is among 
the Wzlsonta in the archives of the His- 
torical Society of Pennsylvania, as also 
extensive notes and ‘Observations on 
Finance.’’ Among these papers is a “plan 
for establishing the Bank of the United 
States,’’ dated May 26th, 1781, also various 
papers concerning the Bank of North 
America, and a draft of a ‘Petition for a 
Second Bank.’’ Again we ‘find notes ‘‘on 
the case of the two banks,”’ as well as others 
entitled ‘“‘Considerations on the Bank,” and 
“Case of the bank and remarks concerning 
banks and banking,” also on ‘ Progression 
of Society and improvement in the United 
States and Pennsylvania, particularly with 
reference to public credit and bank credit,”’ 
etc. 

He was closely associated with Robert 
Morris in organizing the Bank of North 
America, of which he was appointed a 
Director by Congress on December 31, 
1781, during the period he was not a dele- 
gate. He became counsel for the bank, as 
he already was for Morris. Ever after in 
his speeches, when questions of finance were 
under discussion, he was an earnest advo- 
cate of a sound currency and against the 
repudiation of the obligations of state or 
nation. Indeed, he became an authority in 
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finance, as he was on so many other subjects, 
and as soon as he was returned to Congress, 
January, 1783, proposed the plan of general 
taxation, which was adopted February 12, 
1783. His brilliant and unanswerable argu- 
ment on the power of the Congress under the 
Articles of Confederation to incorporate 
the Bank of North America is referred to, 
and quoted from at some length by the 
writer, in The North American Review at 
Pp. 986-987 of Vol. 183 (Nov., 1906), and 
will not be repeated here. No student of 
Wilson or of the many problems resulting 
from the claims of state rights doctrinaires 
can afford not to read the argument? in 
full. 

James DeWitt Andrews of the New York 
and Chicago Bars, and editor of the last 
edition of Wilson’s works,’ says this argu- 
ment ‘“‘stands as a constitutional exposition 
second to no constitutional argument or 
opinion delivered before or since. Indeed 
it not only embraced every ground or argu- 
ment which Marshall was called upon to 
treat, but it assumed and defined precisely 
the position which was necessarily taken in 
the Legal Tender decisions.” 

It should be added that Hamilton’s great 
report to Washington — Hamilton’s chief 
claim to fame — of February 23, 1791, on 
finance, was founded on this argument by 
Wilson, and it is possible that the historian 
of the future will be able to trace an even 
closer connection on the part of Wilson 
with that powerful document. However 
this may be, all that can now be said is 
that a manuscript copy of Hamilton’s 
report, forty-six pages in length, is among 
the Wilson papers in the Historical Society 
of Pennsylvania. 

During this time Wilson’s party in Penn- 
sylvania was gradually but surely over- 
coming that of George Bryan and the other 
adherents to the Pennsylvania constitution 
of 1776. On May 23, 1782, Wilson was 


unanimously elected by the Supreme Execu- 


1 See Wilson’s Works (Andrews’ Edition), Vol. 
I, PP- 549-577- ° 
? Callaghan & Co., Chicago, 1896. 





tive Council, Brigadier-General of the 
militia. Although not in Congress, he was 
maintaining an active interest in national 
affairs and exerting every energy on behalf 
of the colonies in the bitter conflict with 
the mother country. How active we may 
judge from the fact that it was to him 
General Arthur St. Clair wrote from ‘‘ Head- 
quarters, October 19, 1781,”’ congratulating 
him (Wilson) on the surrender of Cornwallis 
at Yorktown. Said St. Clair: 

“I was lucky enough to get up in time to 
take my command, which is no less than 
the whole American troops, and to have 
been in the trenches during the operations. 
I most heartily congratulate you upon this 
event which cannot fail to have the most 
beneficial consequence, and reflect great 
lustre upon our arms.”’ 


In 1781 Pennsylvania sought Wilson’s 
services as counsel in the contest with 
Connecticut over the latter’s claims to the 
lands of the ‘Wyoming settlement,”’ and a 
commission was issued to him under the 
Great Seal of the state. The case was won 
in December, 1782, before an arbitration 
court, appointed by Congress, sitting at 
Trenton, as a result of Wilson’s skillful 
handling. Wilson’s brief is still preserved. 
In 1784 an attempt was made by Connecti- 
cut .to re-open the contest and the then 
President of Pennsylvania’s Supreme Execu- 
tive Council, John Dickinson, writing the 
Pennsylvania delegates in Congress, referred 
to Wilson’s “professional knowledge and 
laborious preparation for the late trial,” at 
the same time asserting that the attempts 
of Connecticut to re-open the case ‘are 
very extraordinary and are to be opposed 
with the most persevering vigilance.”” The 
matter dragging, Wilson then in Congress, 
having taken his seat January 2, 1783, 
reported to President Dickinson, on Febru- 
ary 26, 1785: 

“The controversy respecting the settle- 
ments at Wyoming depends before Congress 
in a very disadvantageous state of suspense. 
I think that both the interests and the 


honor of Pennsylvania require that a 
speedy and explicit decision be had upon 
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the complaints and representations which 
have been made against her.”’ 


Finally, Wilson was able to report a 
complete victory for Pennsylvania. We 
also find him informing President Dickinson 
in 1785 that ‘in some conversation I have 
had with Governor Clinton [of New York], 
the actual running and marking a line 
between Pennsylvania and New York has 
appeared to us to be a measure of much 
importance to both states and which in the 
present juncture may be easily accom- 
plished,”’”— and it was, as a result of 
Wilson’s initiative. 

He was also called upon to assist the 
Attorney General of Pennsylvania in several 
other cases of importance. One of them, 
Commonwealth versus Matlack, indicated 
that political conditions had decidedly 
changed in Pennsylvania, for Matlack had 
been a member of and the Secretary of the 
Supreme Executive Council at the time of 
the issuance of the proclamation in the 
matter of the attack on Wilson’s house in 
1777, Which disturbance is known in Penn- 
sylvania history as the “ Fort Wilson Riot.” ? 
On June 2, 1784, the Supreme Executive 
Council adopted a resolution that Wilson 
be requested to assist the Attorney General 
in the de Longchamps case and it appearing 
that he had not acted, another resolution 
to the same effect was adopted on June 25, 
1784, and this double effort to secure his 
aid proved successful. James Wilson’s far- 
seeing mind, however, was not confined to 
intellectual activities alone, for on October 
31, 1783, he submitted a proposal to the 
Assembly of Pennsylvania to build “a 
bridge over the river Delaware at the Falls 
of Trenton,’’ which was favorably received. 

In 1784 he was not a delegate to the 
Congress, but in that year he published his 
celebrated address to the citizens of Phila- 
delphia. He was again returned to Con- 
gress in April, 1785, also in November, 1785, 
and was continued by successive re-elections 
until the adoption of the United States 


1 Vide pp. 106-107 supra. 





Constitution. Space will not permit of an 
examination of Wilson’s many and invalu- 
able services in Congress during the trying 
years following the treaty of peace with 
Great Britain, during which time the lack 
of cohesive force in the Articles of Con- 
federation became so evident and the flame 
of nationality burned so low. But Wilson, 
realizing the necessity for one great nation 
on the western shores of the Atlantic, never 
lost the faith and courage that was within 
him. When Robert Morris, angered by the 
attacks made upon him, resigned as Super- 
intendent of Finance, it was Wilson who 
pleaded with him and succeeded in getting 
him to remain in charge of this branch of 
the public service, then, as now, so vital to 
the public welfare. 

The Articles of Confederation had been 
agreed to by Congress and ratified by the 
states ajter Wilson’s removal in 1777,' 
and they lacked that power to make a 
nation which was characteristic of every 
national document which received Wilson’s 
touch. We may well imagine, from all we 
know of Wilson, that had he shaped the 
Articles of Confederation into final form, 
they would not have possessed the inherent 
weaknesses they did. Finally, the Consti- 
tutional Convention was decided upon, and 
the year 1787 found James Wilson a dele- 
gate from Pennsylvania, and fully equipped 
by learning, experience, temperament, and 
personal influence for the great work that 
lay before him and the other creative 
intellects of the time — the making of the 
Constitution of the United States, to the 
end that republican government might be 
firmly established in America, and a sure 
foundation built for the mighty nation then 
slumbering in embryo. No man in America 
had greater forensic powers than Wilson, 
save perhaps Patrick Henry, who, imbued 
with local and bereft of national pride, had 
declined to serve as a Virginia delegate to 
the Constitutional Convention. Combined 
with Wilson’s powers of oratory, there was 


1 Vide p. 104 suprde 
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organized knowledge based not only upon 
deep philosophic study and profound his- 
torical research, but upon vast practical 
experience in the affairs of government. 

No one can read Madison’s, King’s, or 
Yates’ minutes of the Convention, without 
being impressed by the fact that Wilson’s 
intellect, to a greater extent than that of 
any other man’s, dominated the proceedings 
of the Convention. The great principles 
of republican government, which were finally 
crystallized into form in the Constitution, 
he held constantly as beacon lights before 
the members of the Convention. He was 
on his feet more frequently than any other 
delegate, excepting one, speaking, in all, 
one hundred and sixty-eight times, yet the 
contemporaneous records of the proceedings 
show that he never rose for the mere sake 
of talking, but only when it was necessary 
to give direction to the trend of thought. 
When views were being expressed consonant 
with his theories of government, and there 
seemed no doubt but that the Convention 
was in accord therewith, he would sit a 
silent spectator, intently watching, but 
always on guard against a departure from 
correct principles, and ever ready to battle 
for them at the slightest intimation of a 
variance therefrom. In the great battles 
of the Convention, he was ever in the fore- 
front, contending with all the powers at 
his disposal for the nation’s life. Space will 
not permit of more than a cursory glance at 
his services in the Convention.’ In the 
index to The Documentary History of the 
Constitution of the United States, as recently 
published by the government, seven and a 
half columns of fine print are taken up in 
merely indicating the topics he discussed. 
However, a brief summary of his work in 
the Convention will not be out of place: 

He desired the executive, legislative, and 
judicial departments to be independent of 
each other. He wished to guard the 


1 Those interested are referred to McLaughlin’s 
able analysis, entitled ‘‘ James Wilson and the 
the Constitution,” Polit. Sc. Qr., March, 1897. 





general government against the encroach- 
ments of the states, yet he desired the 
preservation of the state governments, and 
stood like a rock against all those who 
would have abolished them, declaring on 
June 19, according to the minutes of Chief 
Justice Robert Yates of New York: 

“‘I am (to borrow a sea phrase) for taking 
a new departure, and wish to consider in 
what direction we sail, and what may be 
the end of the voyage. I am for a national 
government, though the idea of federal is, 
in my view, the same. With me it is not 
a desirable object to annihilate the state 
governments, and here I differ from 
the honorable gentleman from New York 
[Hamilton]. In all extensive empires a 
subdivision of power is necessary. Persia, 
Turkey, and Rome under its emperors, are 
examplesin point. These, although despots, 
found it necessary. A general govern- 
ment, over a great extent of territory, must 
in a few years make subordinate jurisdic- 
tions. Alfred the Great, that wise legislator, 
made this gradation and the last division, 
on his plan, amounted only to ten terri- 
tories.”’ 


He contrasted the Virginia and New 
Jersey outline plans for the Constitution, 
and brought light out of the darkness. 
He argued that the separation from Great 
Britain did not make the Colonies 
independent of each other, yet he did not 
think the individuality of the states incom- 
patible with a general government. He 
proposed that the executive should consist 
of but one person, and advocated the 
election of the President through electors 
elected by the people, as an alternative to 
having him selected by Congress. To the 
latter plan he was unalterably opposed, 
declaring that he ‘“‘would agree to almost 
any length of time for the service of the 
President, in order to get rid of the depend- 
ence which must result’’ from an election 
by Congress, and he presented the plan of 
an electoral college as a compromise. He 
objected to an executive council, but urged 
a council to consist of the President and 
the Supreme Court, with a veto power over 
the acts of the legislative branch, coupled 
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with the proviso that a two-thirds vote in 
the Congress might pass an act over the veto 
of either the President or Court, and a 
three-fourths vote where both were opposed. 
It was his preference that the President 
should be elected by the direct vote of the 
people. He advocated a provision for the 
impeachment of the President, but opposed 
his removal by Congress on application of 
the states, for it was a fixed principle with 
him that the national government derived 
its powers and authority solely from the 
people of the nation, and not from the 
states, — these he considered to be merely 
the artificial creations of the people for the 
purposes of government, —the units into 
which the nation must necessarily be 
divided for purposes of internal police and 
local self-government: 

“The judiciary ought to have an oppor- 
tunity of remonstrating against projected 
encroachments on the people, as well as on 
themselves. It has been said that the 
judges, as expositors of the law, would have 
an opportunity of defending their constitu- 
tional rights. There was weight in this 
observation; but this power of the judges 
did not go far enough; laws may be unjust, 
may be unwise, may be dangerous, may be 
destructive and yet may not be so uncon- 
stitutional as to justify judges in refusing to 
give them effect. Let them have a share 
in the revisionary power and they will have 
an opportunity of taking notice of those 
characters of a law and of counteracting by 
the weight of their opinions the improper 
views of the legislature.” 


He thought the power of the President to 
pardon should exist before conviction. He 
urged the election of senators directly by 
the people, and proposed to divide the Union 
into senatorial districts; he advocated six 
years as the senatorial term; opposed the 
equal vote of the states in the Senate, and 
thought the number of senators should be 
in ratio to the population; he objected to 
state executives filling vacancies in the 
Senate, and disapproved of the Senate being 
united with the President in the power of 
appointment, as well as to its being sepa- 
rately convened. He urged the election of 





representatives by the people, and advocated 
proportionate representation of the states 
in Congress; he pointed out that voting by 
states was submitted to originally by the 
Continental Congress ‘‘ under a conviction of 
its impropriety, inequality, and injustice.” 
He advocated the same proporton of 
representation in both houses, and thought 
annual elections of representatives desirable. 
He opposed payment of senators and 
representatives by the states, declaring that 
“the members of the national government 
should be left as independent as possible 
of the state governments in all respects.’’ 
He was against the constitution fixing the 
amount of compensation, asserting that 
‘circumstances would change and call for 
a change of amount.’’ He suggested the 
number of freemen and three-fifths of the 
slaves as the ratio of representation, but 
considered the admission of slaves into the 
ratio a matter of compromise. According 
to Madison he argued thus, as to slaves: 
“Are they admitted as citizens — then 
why are they not admitted on an equality 
with white citizens; are they admitted as 
property — then why is not other property 
admitted into the computation? These 
were difficulties, however, which he thought 


must be over-ruled by the necessity of 
compromise.”’ 


And in the Pennsylvania Ratifying Con- 
vention he argued: 


“After the year 1808, the Congress will 
have power to prohibit such importation 
[t.e. of slaves] notwithstanding the dis- 
position of any State to the contrary. I 
consider this as laying a foundation for 
banishing slavery out of this Country; and 
though the period is more distant than I 
could wish, ... it is with much satis- 
faction I view this power in the general 
Government, whereby they may lay an 
interdiction on this reproachable trade. 
. . . It was all that could be obtained. I 
am sorry it was no more; but from this I 
think there is reason to hope that yet a 
few years, and it will be prohibited alto- 
gether.” 


He was of opinion that a quorum in 
Congress should not be less than a majority 
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of the whole. He urged that the journal of 
Congress should be published; and it may 
be pertinent while on this point to remark 
that as a member of the Continental Con- 
gress he had been opposed to secret sessions, 
asserting that the people of the Union had a 
right to know what their deputies were 
doing. He desired a provision in the 
Constitution, declaring that the contracts 
of the Confederation would be fulfilled, and 
advocated a guarantee to the states of 
republican institutions, and of protection 
from foreign and domestic violence. He 
objected to a prohibition against taxing 
exports. His professional pride caused him 
to regard a provision in the Constitution 
forbidding ex post facto laws as wholly 
unnecessary ; he declared that ‘‘the insertion 
of such a thing, will bring reflections on the 
Constitution and proclaim that we are 
ignorant of the first principles of legislation 
or are constituting a government that will 
be so.”’ He strongly opposed a proposition 
to allow states to appoint to national 
offices. He doubted if the writ of habeas 
corpus should ever be suspended, and desired 
an absolute prohibition on the states relative 
to paper money, and a guarantee against laws 
interfering with the obligation of contracts. 
He urged that the territorial rights of the 
United States and of the individual states 
should be left by the Constitution im statu 
quo, asserting that he “knew nothing that 
would cause greater or juster alarm then 
the doctrine that a political society is to be 
torn asunder without its own consent.” 
He demanded a provision that Congress 
should have power to declare the effect 
which judgments obtained in one state 
should have in another, and asserted that 
without such power, each state would be in 
the same position as independent nations 
are. He urged that the House of Repre- 
sentatives should be united with the Senate 
in making treaties, declaring that ‘as 
treaties are to have the operation of laws, 
they ought to have the sanction of the laws 
also.”” He objected to a two-thirds vote in 


the Senate on treaties, because it would put 





it “‘into the power of a minority to control 
the will of a majority,” and showed that, 
in case of an existing war, “if two-thirds 
was necessary to make peace the minority 
may perpetuate war against the sense of the 
majority.” 

He opposed the appointment of Judges by 
Congress and proposed that the appoint- 
ments should be made by the President. 
He urged a national judiciary and argued 
that the admiralty jurisdiction should be 
given to the national government exclu- 
sively, ‘“‘as it related to cases not within 
the jurisdiction of particular states.” He 
desired the Judges to remain in office during 
good behavior and opposed a provision 
permitting their removal by the President 
on application of the Senate and House of 
Representatives, declaring that ‘the Judges 
would be in a bad situation if made to 
depend on any gust of faction which might 
prevail in the two branches of our govern- 
ment.”” He thought unanimity among the 
states unnecessary in order to put the 
new Constitution into operation. Madison 
records that Wilson took occasion early in 
the convention to lead it “‘By a train of 
observations to the idea of not suffering a 
disposition in the plurality of states to 
confederate anew on better principles, to 
be defeated by the inconsiderate or selfish 
opposition of a few states.’”’” He hoped the 
provision for ratifying would be put on 
such a footing as to admit of such a partial 
union, with a door open for the accession 
of the rest. He desired the new Constitu- 
tion to be ratified by a majority vote of the 
people and of the states. According to 
Wilson’s theories, future amendments should 
be adoptable by a majority vote of the 
people, but, on it being moved that no 
amendments should be binding until con- 
sented to by all the states, he proposed that 
two-thirds only should be necessary, and 
being defeated in this immediately advocated 
three-fourths as the next best thing attain- 
able and secured it. 

After the great principles and much of 
the mechanism of the new government had 
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been tentatively agreed upon, a committee 
of five ‘‘on detail’? was elected by ballot to 
draft the Constitution, and Wilson was 
chosen on this committee, and by some he is 
reputed to have been its chairman. Among 
the most treasured possessions of the 
Historical Society of Pennsylvania is a 
draft for the Constitution in Wilson’s hand- 
writing. 

It is not practicable in the limits of this 
sketch to follow Wilson through the varying 
phases and the shifting scenes of the Con- 
stitutional Convention, and we can better 
and in more condensed form catch a glimpse 
of his theories of government by quoting, 
even if but briefly, his own words as 


expressed after the Consitituton was a 
completed whole. Fortunately, Wilson’s 
principal speeches in the Pennsylvania 


Convention, called to consider the question | 


of ratifying the Constitution, were recorded 
stenographically, and are accessible in 
Elhiot’s Debates, and Stone and McMaster’s 
invaluable work, Pennsylvania and _ the 
Federal Constitution. These speeches by 
Wilson, and one by Chief Justice Thomas 
McKean, who was also a delegate to the 
ratifying convention, were considered of 
such intrinsic value that they were published 
in London in 1792, in a book of one hundred 
and fifty pages, all but fifteen being devoted 
to Wilson’s arguments, sub nomine ‘‘com- 
MENTARIES .ON THE CONSTITUTION OF THE 
UNITED STATES OF AMERICA, 7” which are 
unfolded the principles of jree government 
and the superior advantages of republicanism 
demonstrated.”’ 

Wilson’s views are luminous — more 
luminous, it is not too much to say, than 
those of any man who has written or spoken 
since his day; and it is not strange that it 
is so, for he was at the fountain source of our 
nation, and had a broader, deeper, and more 
comprehensive grasp of the principles upon 
which our governmental institutions are 
founded than any of his compatriots. For 
not even Madison, Rufus King, Hamilton 
or Randolph were possessed of as profound 
a knowledge of theories and conditions as 





was Wilson—none of them had been 
trained in such institutions as St. Andrews, 
Glasgow, and Edinburgh, or had had such 
master minds as had Wilson to direct their 
educations ; and none had had more practical 
experience in the affairs of government than 
this marvelous man, then at forty-five, in 
the full vigor of his prime. 

It was from the ‘‘Commentaries”’ that 
that discriminating constitutional historian, 
James Bryce, the present British Ambassador 
to America, gained his insight into Wilson’s 
theories of government, causing him, in his 
great masterpiece, 7he mertcan Common- 
wealth, to declare Wilson to be ‘in the 
front rank of the political thinkers of his 
age’’ and ‘‘one of the luminaries of the 
time to whom subsequent generations of 
Americans have failed to do full justice.” 
Bryce, however, does not stand alone among 
historians in paying high tribute to Wilson; 
Bancroft, Hildreth, Fisk, Cooley, McLaugh- 
lin, Hart and a host of others all proclaim 
his greatness. Former President of the 
American Bar Association, Simeon E. Bald- 
win, now President of the American His- 
torical Association, says of him: 

‘““He was the real founder of what ts dts- 
tinctive in our American jurisprudence, and 
his arguments for the reasonableness and 
practicability of international arbitration 
were a century ahead of his time.” 

John Marshall Harlan, Senior Justice of 
the Supreme Court of the United States, 
declares that Wilson’s “‘labors in the cause 
of justice and constitutional liberty were not 
surpassed in value to the country by those 
of anyone who served the public during the 
same period of our history.” 

The late United States Judge, Henry W. 
Blodgett, stated that he “had it direct 
from Stephen A. Douglass that the statutes 
of the First Congress were written by Judge 
Wilson, and that they were so clear that no 
contest had ever arisen on account of any 
ambiguity of their language.” 

Judson Harmon, Attorney General of the 
United States in Grover Cleveland’s Cabinet, 
asserts that ‘‘no man of his time better 














144 THE GREEN BAG 





deserves grateful remembrance than James 
Wilson.”’ 

Alton B. Parker, the last candidate of the 
Democracy for the presidency refers to him 
as “the man who laid the corner-stone of 
constitutional interpretation in this country 
upon deep and solid foundations,’’ and adds: 


“As the result of his labors and those of 
John Marshall and Joseph Story and their 
associates and successors, there has been 
perfected a system of jurisprudence, which 
is the most original, as it promises to be the 
most imposing monument of our national 
ideas and institutions.”’ 


Justice of the Supreme Court of the 
United States, William H. Moody, when the 
Nation’s Attorney General, declared that 
Wilson, ‘exercised an influence in the 
convention which equaled, if it did not 
surpass, that of any other man,”’ and that: 


“He sought a government with sufficient 
power to perform the duties of a nation, and 
in constructing it was controlled by a few 
great principles clearly understood and 
tenaciously pursued. Recognizing that the 
ultimate sovereignty rested with the people 
of the United States, he desired a govern- 
ment whose powers should proceed directly 
from them and operate directly upon them; 
a government which in truth should be of 
the people, by the people, and for the people. 
. . . He was a believer in democracy and in 
nationalism, — the first man, I believe, in 
all our history who united the two opinions. 
. . . He appreciated the proper relations of 
the two governments, state and national, 
each entrusted with its own supreme powers, 
to each other and to the people who created 
both, and how, through the judiciary, the 
limits upon their powers, imposed by the 
Constitution could be made effective. He 
left the deep impress of his design upon the 


‘ work of the convention. When it was done 


he had mastered its great outiines and was 
ready to expound and defend them. With 
the keen vision of a seer, he discerned that 
the structure of the Government was destined 
for the ages, for vast territories and 
uncounted millions.” 


With these ringing words of patriotism, 
Justice of the Supreme Court of the United 
States, Edward D. White, of Louisiana, 
closed his tribute at the Wilson Memorial and 
Interment services: 





‘‘As I stand here, a participant in these 
ceremonies commemorative of the placing of 
all that remains of James Wilson to rest in 
the bosom of his adopted mother, this great 
commonwealth of Pennsylvania, my mind 
turns not to extol his virtues but rather 
lifts itself up to that Wise and All-Merciful 
Ruler who holds in the hollow of His hands 
the destinies of peoples and nations, with 
the supplication that these ceremonies may 
enkindle in all our hearts a keener purpose 
to preserve and perpetuate the government 
which our fathers gave us. Not a govern- 
ment of a great and stolid bureaucracy ; not 
a government of infirmity in national power; 
not a government destructive of the rights 
of the states; not a government of the 
sordid few to the detriment of the many, or 
of the many to the destruction of those 
inalienable rights of life, liberty, and property 
upon which our civilization depends. Not 
any or all of these, but the government of 
the Constitution, a government of liberty 
protected by law, which affords the sub- 
stantial hope that civil liberty may not pass 
away from the face of the earth.”’ 


And now, for more than one hundred 
years, that civil liberty for which Wilson 
strove and struggled, has not only been 
perpetuated on the American Continent, but 
has been extending over the world in pre- 
cisely the way Wilson foreshadowed at the 
close of one of his masterful arguments for 
the Constitution in the Pennsylvania Rati- 
fying Convention, —that of December 11, 
1787: 

“By adopting this system, we shall 
probably lay a foundation for erecting 
temples of liberty, in every part of the 
earth. It has been thought by many, that 
on the success of the struggle America has 
made for freedom, will depend the exertions 
of the brave and enlightened of other 
nations. — The advantages resulting from 
this system will not be confined to the 
United States; it will draw from Europe 
many worthy characters, who pant for the 
enjoyment of freedom. It will induce 
princes, in order to preserve their subjects, 
to restore to them a portion of that liberty 
of which they have for many ages been 
deprived. It will be subservient to the 
great designs of Providence, with regard to 
this globe; the multiplication of mankind, 
their improvement in knowledge, and their 
advancement in happiness. ”’ 
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James DeWitt Andrews, chairman of the 
American Bar Association’s Committee on 
Classification of the Law, sums up Wilson’s 
creative work under three heads: 


“I. Contributions to Furtsprudence Proper: 
He stated the true theory of jurisprudence, 
and enunicated the American conception of 
Law and Right. He showed the necessity 
for a system of legal education, and presented 
an outline or juristic encyclopedia. 

“II. Contributions to International Law: 
His conceptions of the Law of Nature and 
of the Law of Nations are just and modern; 
his divisions of the subject correct and sci- 
entific. His views on the exercise of Remon- 
strance now obtain, as do his views on Inter- 
vention, on Mediation and on Arbitration. 

“TIL. Contributions to Constitutional Law: 
He published to the world the principles of 
the Declaration twenty-three months prior 
to July 4, 1776, and asserted the uncon- 
stitutionality of acts of Parliament over the 
American Colonies. He affirmed that the 
Colonies, by their union, formed a nation, and 
was the first to expound the doctrine of 
inherent national power. He maintained 
that a charter is a contract, and also that a 
legislative grant constitutes a contract. 
He expressly upheld the doctrine of national 
expansion. He declared the right of the 
federal government to incorporate national 
banks and asserted its power to make paper 
money a legal tender. 

‘Wilson thus anticipated the most impor- 
tant measures of the Government and the 
most important decisions of the National 
Supreme Court.” 


But the end is not yet. That profound 
student of our history, John Bach McMaster, 
declares : 

“T believe Wilson to be the most learned 
lawyer of his time. As a statesman, he 
was ahead of his generation in foresight. 
Many of the great principles of government 
advocated by him, we, as a nation, are only 
beginning to apply.” 

We should never forget that every great 
decision by John Marshall was foreshadowed 
by James Wilson, the nation-builder. Fif- 
teen years before Marshall wrote the opinion 
in Marbury versus Madison declaring a law 
repugnant to the Constitution to be void, 
and thirty years before his equally potent 





decision in McCullough versus Maryland, 
Wilson had clearly enunciated the doctrine. 
On December 1, 1787, in one of his speeches 
in defense of the Constitution, he declared: 

“Under this constitution, the legislature 
may be restrained and kept within its 
prescribed bounds by the interposition of the 
judicial department. This I hope, Sir, to 
explain clearly and satisfactorily. I had 
occasion on a former day to state that the 
power of the constitution was paramount to 
the power of the legislature acting under 
that constituton. For it is possible that 
the legislature, when acting in that capacity, 
may transgress the bounds assigned to it, 
and an act may pass in the usual mode not- 
withstanding that transgression; but when 
it comes to be discussed before the judges, 
when they consider its principles, and find 
it to be incompatible with the superior 
powers of the constitution, 7t 7s their duty to 
pronounce it void; and judges independent, 
and not obliged to look to every session for 
a continuance of their salaries, will behave 
with intrepidity and refuse to the act the 
sanction of judicial authority.” ! 


Did space permit, it would be profitable 
to quote at length Wilson’s profound eluci- 
dation of the principles of republican 
government, but to do so would require 
many scores of pages. He was determined 
that the American people should have a 
Constitution which would be a true trans- 
cript of their national life and place them 
before the world a nation, and not a mere 
confederacy of jarring states. He stood 
against the idea of sovereignty in the 
states and declared that the sovereignty 
was solely in the people. The real battle 
must have been fought in that little ‘‘Com- 
mittee of Detail,’’ composed of five members, 
which drafted the Constitution into concrete 
form. The changing of a few words here 
and there would have altered the funda- 
mental principles upon which our nation 
now exists. He had his convictions, he 
saw the situation as it existed, and with 
prophetic vision he also saw the future, — 
he knew what the Constitution ought to be, 


1 ‘Commentaries on the Constitution” (English 
Edition), p. 12. 








146 


THE GREEN 





BAG 





he made up his mind what it must be and 
— made the thing happen, crushing oppo- 
sition with irresistible force. 

He was the antithesis of such patriots as 
Patrick Henry, who were controlled by 
local interests and narrow considerations of 
policy, and who lacked Wilson’s broad and 
comprehensive grasp of fundamental prin- 
ciples. Patrick Henry, in his powerful 
oration against the adoption of the Consti- 
tution in the Virginia Ratifying Convention, 
with his analytical mind went to the heart 
of the issue, yet his words show the same 
misconception of first principles which con- 
trol so many in our day. He asked: 


“What right had they to say, We, the 
people? My political curiosity, exclusive of 
my anxious solicitude for the public wel- 
fare, leads me to ask, who authorized them 
to speak the language of We, the people, 
instead of We, the states? States are the 
characteristics and the soul of a confedera- 
tion. If the states be not the agents of the 
compact, it must be one great, consolidated, 
national government of all the states. . . . 

“The fate of America may depend upon 
this question. Have they said, We, the 
states? Have they made a proposal of a 
compact between states? If they had, this 
would be a confederation; it is, otherwise, 
most clearly a consolidated government. The 
whole question turns, sir, on that poor 
little thing, the expression, We, the people, 
instead of the states of America.”’ ! 

How different were Wilson’s views, as 
expressed in the Pennsylvania Ratifying 
Convention. : 

“I view the states as made jor the People 
as well as by them, and not the People as 
made for the states; the People, therefore, 
have a right, whilst enjoying the undeniable 
powers of society, to form either a general 
government, or state governments, in what 
manner they please; or to accommodate 
them to one another; and by this means 
preserve them all; this, I say, is the inherent 
and unalienable right of the people.”’ 


Then, after quoting from the Declara- 
tion of Independence as an authority, he 
declared: 





1 Wirt’s ‘ Life of Henry,” pp. 267-271. 





“State sovereignty, as it is called, is far 
from being able to support its weight. 
Nothing less than the authority of the 
people could either support it or give it 
efficacy. . . . My position is, sir, that in 
this country the supreme, absolute, and 
uncontrollable power resides in the people 
at large; that they have’ vested certain 
proportions of this power in the state gov- 
ernments; but that the fee-simple con- 
tinues, resides, and remains with the body 
of the people.” 

Wilson has also left with us these golden 
words of wisdom and of warning, contain- 
ing an even more trenchant statement of 
his doctrine: 

“The people of the United States. must be 
considered attentively in two very different 
views — as forming one nation, great and 
united; and as forming, at the same time, a 
number of separate states, to that nation 
subordinate, but independent as to their 
own interior government. This very im- 
portant distinction must be continually 
before our eyes. Jf 1t be properly observed, 
everything will appear regular and propor- 
tioned: if it be neglected, endless confusion 
and intricacy will unavoidably ensue.” 

Wilson, as a result of his battle for the 
people, was attacked with all the virulence 
of political bitterness. He was called an 
“aristocrat,’’ “‘The Caledonian,” “ Jimmy,” 
“Jamie,” and, with Thomas McKean, Chief 
Justice of Pennsylvania, was burned in 
effigy at Carlisle, Pennsylvania, with this 
inscription “‘Fames de Caledonia”’ fastened 
to his coat. But at last, triumphing over 
every obstacle, he was successful in securing 
from the convention, mainly as a result of 
his own abilities, the immortal Constitu- 
tion; securing, practically entirely by his 
own efforts, its ratification in Pennsyl- 
vania; and securing, very largely as a 
result of his arguments scattered broadcast 
throughout the states, its adoption as the 
fundamental law of the land in 1788. Thus 
did Fames Wilson achieve his second great 
mission 1n America. 


(To be concluded) 


PHILADELPHIA, Pa., February, 1907. 
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MONOPOLY AND THE LAW 


By Frank B. KeEttocc 


S government has developed from the 

chaos of absolute individual freedom, 
the formation of rules of government, and 
the selection of those rules and principles, 
forming the body of the laws most efficient 
to the higher development of man, his social 
and industrial condition, have been grad- 
ually going on. Governments are not made, 
nor are the principles of law, on which they 
are based, discovered or written in a day; 
they are the result of those same evolution- 
ary processes going on among men; “they 
are the expression of their wishes, desires, 





and needs, taking concrete form, developing | 
into customs, and from customs into general | 
| power of the state, and to close the avenues 


rules of action, and finally often into written 
laws. 

The problems which are to-day princi- 
pally agitating the public mind are not new. 
They arise in different forms, and some of 
them under conditions entirely unknown 
to the centuries which have gone before. 
But the principles are the same. Corrup- 
tion in politics and administration, which 
tend to destroy the integrity of the state; 
the control of public facilities, and the regu- 
lation of monopolies, in order that the ave- 
nues of employment, industry, enterprise, 
and commerce may be kept open, are not 
new to the world, and have been solved in 
their various aspects as they have arisen 
from time to time. The evils of monopoly 
have in the past, and are to-day agitating 
the public mind in many countries and in 
many phases. It was one of the principal 
causes of that great cataclysm called the 
“French Revolution.” in which disappeared 
forever, in France, arbitrary government, 
feudalism, monopolies, and oppressive taxa- 
tion. Monopoly of land, the exclusion of 
the people from participation in ownership, 
and from the right, as proprietors, to pursue 
agriculture for a livelihood, is to-day one 
of the most fruitful causes of Russian agi- 





tation, which threatens a revolution of 
portentous import. It has always been the 
case that, where either under the guise of 
law, or by corporate or individual aggrandize- 
ment, the people have been excluded from 
any employment or commercial enterprise; 
from the right to own and cultivate land, 
and equally to participate in business enter- 
prises, they have abolished such conditions 
either by revolution or by law. We are 
confronted with that proposition to-day. 
Under conditions of great prosperity, indi- 
vidual and aggregate wealth, in the form of 
corporations, has reached such colossal pro- 
portions that they threaten to undermine the 


of enterprise to the people generally. Many 
phases of thiscontrol andregulation have been 
agitated. Laws have been passed, enforced, 
and many devices have been declared un- 


lawful. But there yet remains the most 
vital question, whether corporations or 
individuals, by unlimited acquisition of 


wealth and power, may control one or all 
of the industries of the country, and thereby 
exclude the people from an equal participa- 
tion in such enterprises. To my mind, the 
power of the Congress and of the state is 
ample, under the constitution as it exists, 
to meet this question and prevent this 
monopoly. The question is: Can we, under 
our constitution, so regulate and control 
property that a single person, or a single 
corporation, may not monopolize, or attempt 
to monopolize, the commerce of the coun- 
try, by the purchase and acquisition of 
properties engaged in such commerce? As 
originally understood among English-speak- 
ing people, monopoly was a grant from the 
Crown of the exclusive right to engage in 
any particular trade or commerce. During 
the reign of Queen Elizabeth, these monopo- 
lies became so enormous and oppressive 
as to alarm the people. One of these grants 
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coming before the courts was held to be 
unlawful, in the great Case of Monopolies, 
decided about the close of her reign. It was 
there said: 

‘“Monopoly tends to the impoverishment 
of diverse artificers and others who before, 
by the labor of their hands in their art or 
trade, had maintained themselves and their 
families, who now will, of necessity, be con- 
strained to live in idleness and beggary. 
Every man’s trade maintains his life, and 
therefore he ought not to be deprived or 
dispossessed of it, no more than of his life.” 

This decision of the court proved the 
death-knell of monopolies, and shortly after, 
Parliament, by act, abolished them. But 
the evils of monopoly, and the principles 
invoked by the courts of England in declar- 
ing them void, and the grounds on which 
Parliament prohibited them, apply with 
equal force in modern times, and to the 
enactments of Congress prohibiting them 
within the United States. When the Con- 
gress, by the constitution, was given the 
power to regulate commerce with foreign 
nations, among the several states and with 
the Indian tribes, it was given plenary 
power to deal with this question. It is not 
simply confined to the power to regulate, 
but it extends to all the incidents of regula- 
tion, and it necessarily includes the power 
to enact such legislation, and enforce such 
laws, for the protection of citizens, as will 
make this regulation effective. No state 
action, or corporate action under state 
authority, can be invoked to stay the hand 
of the Federal government in the enforce- 
ment of its enactments. And the same is 
true, so far as the powers of the states are 
concerned, within the province of its intra- 
state matters. This was well settled by 
the great opinion of Chief Justice Marshall 
in Gibbons v. Ogden, 9 Wheaton, 1, in which 
he placed an enlarged construction upon 
this provision. We care not whether the 
monopoly is attempted by individuals, 
corporations, or combinations, — the instru- 
mentality is immaterial. When Congress 
declared that no person should monopolize 





or attempt to monopolize commerce, and 
included corporations within the definition 
of “persons,” it was a broad and sweeping 
provision, which applied to individuals, 
corporations, and to all manner of 
monopolies. I say, therefore, that com- 
binations between separate and distinct 
individuals or corporations, to suppress 
competition in commerce and trade and 
to monopolize trade, is not the only thing 


“prohibited or the only form of restraint and 


monopoly against which the law may be 
invoked. It cannot be material whether 
the means by which commerce is attempted 
to be monopolized is by purchase of all the 
available supply; by the control or acquisi- 
tion of competing industries; by unfair 
methods of competition; by vast aggrega- 
tions of capital sufficient to crush feebler 
efforts, or by what means. The suppres- 
sion of competition through these means is 
as unlawful as the suppression of com- 
petition by agreement between independent 
persons or corporations engaged in the same 
business. If at common law a grant of 
monopoly to a single person or corporation 
was void because it destroyed freedom of 
trade, discouraged labor and industry which 
should be free to all the subjects of the 
realm, why is it not void for the same 
reasons when accomplished by a single 
individual or corporation by other methods? 
If it is against the policy of the law to grant 
perpetual monopoly in any commerce, which 
would deprive the people of the right to 
engage in that industry, how is it less 
against the policy of the law for a single 
corporation or individual to gain control 
of all the commerce in a particular article, 
through purchase or acquisition of com- 
peting properties, or through any other 
means or device? We are not invoking a 
new principle against an old device, but an 
old principle against a new device. Prin- 
ciples are everlasting. Devices change. In 
our opinion, it is against the terms and the 
spirit of the Sherman Act for any man or 
set of men, through the form of corporate 
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action, to acquire dominant and controlling 
power over any commerce, with intent to 
monopolize that commerce, whether this 
be done through the form of purchase of 
competing properties, or in any other form. 
It is no answer to say that, by limiting the 
right of purchase and acquisition of busi- 
nesses and wealth, we are limiting the free- 
dom of contract and the inherent right to 
acquire wealth, in violation of the funda- 
mental law of the land. The constitution 
is often invoked to cover oppressive action 
and illegal methods, but the courts have 
answered these arguments in many cases. 
Freedom of contract, the individual freedom 
of the citizen to acquire property, and 
invoke the protection of the law in defense 
of his ownership, of course cannot be too 
highly valued, or protected with too scrupu- 
lous care; but individual aggrandizement, 
or the combination of wealth, or corporate 
acquisition, may go to that extent where the 
individual rights and freedom of the citizen 
may be endangered. It is of the highest 
importance, in the preservation of society, 
and in the development and elevation of 
the race, that the right to earn a livelihood, 
to engage in any commerce, employment, or 
labor, be kept free and untrammeled. And 
when any aggregation of labor or capital 
reaches that point where any man is denied 
the free right to engage in enterprise, it is 
illegal before the law, and contrary to the 
instincts and the training of free men. 
It is not sufficient that the citizen be given 
merely an opportunity to earn a livelihood; 
the avenues of commerce, trade, and enter- 
prise should be kept open. The man who 
has constantly before him the prospect of 
always being an employee, in a subordinate 
position; who can never rise above it; who 
has no prospect of being a proprietor, can- 
not enter the field of competition in industry, 
in discovery, in commerce, is not in a position 
to develop those faculties of independence 
and enterprise, which mark the highest 
type of man. It is ambition in empire, or in 
industry, which marks human progress; 





and upon the happiness, the prosperity, the 
development and elevation of the individual 
depends the stability of the state. These 
propositions may be said not to be open to 
discussion, for the reason that the Congress 
has declared for freedom of trade against 
all restraints and monopolies; but the 
effectiveness of laws depends upon their 
interpretation and execution. The people 
have expressed their will, and Congress has 
exhausted its power, by declaring that all 
monopolies in restraint of trade shall be 
void. It is, as it has always been, for the 
courts to construe this language and to 
enforce this law. And upon the lawyers 
and the courts rests the responsibility of 
making effective these declarations of prin- 
ciples made by the legislative bodies. I do 
not deny that new legislation is from time 
to time necessary as new conditions arise, 
but I do claim that the legislation now upon 
the statute books, amply authorized by the 
constitution, is sufficient, if properly inter- 
preted and enforced by the courts, to remedy 
the evils of monopoly and restraint upon 
trade. These considerations are important 
when we come to apply the law to the 
various devices by which monopolies and 
restraints upon trade are attempted. This 
is the province of the courts, and they have 
shown themselves equal to the task. You 
ask, ‘‘What is the duty of the lawyer?’”’ 
His duty is in the halls of the legislatures, 
in his private life, in his professional career, 
to carry out the policy and the principles of 
these laws; and not to seek means of avoid- 
ing them. There is an impression that a 
lucrative branch of professional business is 
organizing trusts, combinations, and schemes 
for evading the law. To some extent this 
may be true, but I venture to say that the 
schemes for the evasion of the law have had 
their origin in the greed and cupidity of 
man more often than in the mind of the 
lawyer. I have no patience with the blatent 
demagogue who is running up and down 
the land vociferating against all wealth and 
corporations, without discrimination, or un- 
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derstanding the principles about which he 
is talking. But I do believe, for the con- 
servative, conscientious lawyer and citizen, 
there is a work to do in limiting the power 
of individual and corporate wealth. Man 
has ever been abusive of power, and he can 
no more be trusted with unlimited power, 
when it takes the form of wealth or corporate 
power, than when it takes the form of gov- 
ernment. Free government has ever been 
a struggle between unlimited power and 
unlimited license; and there is a middle 
ground along which people may travel; 
where the right of the many is superior to 
that of the few, and where a limit is placed 
upon power, to the end that all may enjoy 
greater freedom of action. 

Whether large aggregations of wealth, 
corporate or individual, tend to the perma- 
nent benefit of the race; whether they add 
happiness, individual prosperity and good 
to the whole community, is undoubtedly 
a question about which political economists 
will differ. But, however this may be, one 
thing is certain, — and about this there can 
be no dispute, — it is necessary that cor- 
porations shall be subservient to the law; 
for, when the time comes that they are 
greater than the law, they are greater than 
the government. Competition has ever been 
recognized as the right of every English- 
speaking people. Competitive forces have 
not only developed our country, but our 
manhood, and my judgment is, that aggre- 
gations of wealth, either individual, in 
corporate form, or otherwise, may become 
so large as to endanger the right of the 
people to engage in all employments with 
equal opportunities, and unless they are 
curbed by the laws now in force, more 
drastic means will be found. 

We recognize that large aggregations of 
capital are necessary to certain industries, 
especially that of transportation. No indi- 
vidual has, or should have, wealth sufficient 
to build and operate the great railways 
which have become a necessity in our 


complex, modern civilization; and it is 


| with no hostility to such legitimate enter- 

prise that we have passed laws, and are 
enforcing them, regulating railway cor- 
porations. This is one of the great achieve- 
ments of the day. The time was when 
transportation was largely a matter of con- 
venience for the people in traveling from 
place to place. Much of the products of the 
country was exchanged in the village 
/ markets; was used in the immediate vicinity 
of production, and transportation was not 
such a vital factor as it is to-day. But the 
time has come when everything which the 
farmer raises, the merchant sells, the manu- 
facturer makes, and substantially every 
article we use, bears a tax or charge for 
transportation. The village artisan has 
disappeared, and all that we buy or sell is 
transported upon the railway. The con- 
struction of great lines of railway is beyond 
the power of the few, but is carried out 
through corporations, which can be managed 
by few but owned by many. It therefore 
becomes necessary and vital to the life and 
prosperity of the people that this public tax 
for transportation should be regulated by 
law. I do not agree with the remarks of the 
distinguished President of the American 
Bar Association when he said: 


“The recent session of Congress pushed 
the legislative power granted by the com- 
merce clause of the constitution a long dis- 
tance beyond any point reached before in 
that direction. Whether it went beyond 
the granted power, and by addition and 
enlargement asserted an authority not war- 
ranted by the instrument, is another ques- 
tion.”’ 


I believe that the enactments of Congress, 
regulating the rates for transportation, are 
grounded on constitutional principles thor- 
oughly established by the decisions of the 
Federal courts; that they are also in har- 
mony with the progressive policy of the 
times. It is not for the best interests of 
the country to injure the railways. The 
millions upon millions of money invested 
in them are the savings of the people. The 
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railroads are not owned by a few million- 
aires, but they are owned by a vast number 
of people scattered throughout the breadth 
of the land, in every state. The earnings 
of the railroads paying dividends upon their 
securities are the basis of income of a large 
percentage of the people, and form the basis 
of a large amount of our national wealth, 
But, on the other hand, the charges for trans- 
portation attach to every business, every 
enterprise, and every industry, and are the 
very life blood of our commercial prosperity . 
Discriminations tend to build up monopo- 
lies, and deny to individuals the equal 
right of competition. The business of to- 
day is done upon such a narrow margin of 
profit that an advantage in freight rates 
may wipe out a business, destroy a com- 
munity, build a monopoly or a city. Is it, 
therefore, unreasonable that the regulation 
of that which has become a public charge 
should be in the hands of the law? Admin- 
istered wisely, and safeguarded by the courts, 
as it will be, it will prove a protection to 
the business of the country, and will not 
injure railroad property. 

But undoubtedly the enforcement of its pro- 
visions will create much divided sentiment; 
will bring up new questions for solution by the 
courts, important and far reaching in their 
effect, and will demand of the lawyers and 
the judges of this country the highest order 
of ability, courage, and good judgment, as 
well as conservatism. 

The power to fix a schedule of rates is a 
legislative and administrative power, and 
may be delegated by the Congress to a Com- 
mission. The power to decide whether rates 
so fixed deprive a railroad company of 
reasonable earnings, so as to take property 
without due process of law, is a judicial 
power and cannot be taken away from the 
courts. It seems to me much confusion 
has arisen in the discussions on this subject 
by not keeping clearly in mind the demar- 
cation between the powers ef these two 
branches of the government. Congress has 
power to pass a law fixing rates to be charged 





by a railway company in the future, which 
is no more than laying down a rule of action 
for future guidance. The court has power 
to declare that law unconstitutional if the 
rates are so low as to deny the railroad 
reasonable earnings, and amounts to taking 
private property without due process of law. 
I have no doubt that it is not within the 
power of Congress to delegate to the courts 
the power to fix schedules of rates, or to fix 
a rate for future use. This is an adminis- 
trative power, that cannot be conferred 
upon the courts. Neither is it practicable. 
One of the great objects which was sought 
to be accomplished by the separation of the 
functions of government into three distinct 
branches was to prevent one from making 
the law and construing it. The primary 
intention was that there should be a judicial 
branch, which should stand between the 
people and oppressive and unconstitutional 
legislation. It may be said that, as the 
court is the ultimate judge of what is a 
reasonable rate, and as this power cannot be 
taken away from the court, it is idle to vest 
this power in separate tribunals or branches 
of the government; that it would tend to 
simplify the matter to confer it on the court. 
The argument is fallacious. It might as 
well be said the court should promulgate 
rules of action in all human affairs, because 
the court could decide in advance whether 
the law is valid or not and what the law 
should be. We believe that the interests 
of the country are best subserved by adher- 
ing to the line of the division of the powers 
laid down by the constitution, and to the 
principle that rules of action for future con- 
duct, whether they involve personal liberty | 
or the rights of property, should be pro- 
mulgated by the legislative branches of the 
government; that the courts established 
under the constitution are a sufficient guar- 
anty against oppression and confiscation or 
other unconstitutional legislative action. 
But it will be claimed by the ultra-radical 
that whatever rate is fixed by the Commis- 
sion should not, and cannot, be reviewed 
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by the courts. This neither should be, nor 
is, true. Under the wise conservatism of 
our form of government, the court is and 
must be the ultimate arbiter of the validity 
of all legislative and executive action, where 
they affect property and personal rights. 
There must be a rock on which men may 
stand, and to which they may pin their 
hopes, which is not affected by the storms 
of passion or the mutations of politics. 

But it is not necessary to the protection 
of property rights that this conservative 
judicial power should be carried to the 
extent of frustrating reasonable legislation 
in the interests of proper regulation of 
transportation. The courts should be alive 
to the spirit of this movement, and give the 
law a broad and liberal construction to 
effectuate the objects of Congress in passing 
it. Suppose it does require us to tread 
unknown paths; it is not the first time we 
have blazed the way. Whenever great 
questions have confronted the courts, they 
have shown themselves equal to the emer- 
gency, and should do so again. They 
should keep abreast with the most advanced 
thought of the time. Do not misunderstand 
me. I do not think courts should bend to 
every breeze and yield to public clamor, but 
we should not be unmindful of a legitimate 
and healthy public sentiment which has 
found its ultimate expression in legislative 
action. If we are, we show ourselves blind 
to the signs of the times and will block the 
wheels of progress. Representative govern- 
ment is but the expression, through con- 
stituted authority, of the public will, and 
while no greater service can be rendered 
to a people by the courts than resisting 
encroachment upon their fundamental con- 
stitutional rights, yet we should be equally 
bold to ‘support new ideas, advance new 
methods, and establish new precedents, 
when necessary to the public good. It is 
possible that in times of public agitation 
and excitement, the Commission may go 
beyond that reasonable regulation which 
Congress contemplated when granting the 








power to fix rates, and may take from 
railroad companies, and therefore from the 
stockholders a reasonable income upon the 
investment. To obviate this, it is, of 
course, the duty of the legislative depart- 
ment of the government to make the Com- 
mission as free from interference by the 
legislative and executive branches of the 
government as possible, so that they cannot 
be made mere instruments of political will 
in the exigencies of campaigns. But this 
is not a question for the courts. It is the 
duty of the courts to carry out and enforce 
the orders and regulations of the Commission, 
unless they invade property rights. Rail- 
road property and all property invested in 
such public utilities can only be worth 
what it will earn to its shareholders. It is 
as much taking private property to deny 
the stockholder any part of a reasonable 
earning, as it is to deny him any earnings 
whatever. It is, therefore, a judicial ques- 
tion when the Commission has fixed a rate 
or schedule of rates for railroads to charge, 
whether those rates give to the stockholders 
a reasonable return upon their capital. 
This question becomes much more difficult, 
to be sure, when Commissions only fix a 
part of the rates charged by railway com- 
panies, or when state Commissions fix the 
rates for intra-state business, and the Inter- 
state Commerce Commission fixes the rate 
for interstate business. But it only adds 
to the difficulty, and requires the more care, 
judgment and experience by the courts and 
lawyers. Undoubtedly the conflict between 
state and federal authority will become one 
of surpassing importance, but we believe 
that wherever the federal authority attaches, 
the power is exclusive, that it does not stop 
at state lines, and that it may go to any 
extent to effectuate the objects of Congress 
in establishing the regulation. We mean 
to any extent within the bounds of the 
Federal Constitution, because the Congress 
can no more take and destroy private 
property than can the state. The com- 
merce of the country has become of such 
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enormous proportions, local and interstate 
so intermingled, that it may become impos- 
sible to separate it on state lines, to dis- 
tinguish between earnings purely within the 
state and those earnings which are inter- 
state, or to properly separate the expenses 
of the service in each case. If that time 
comes, we believe the Congress will be 
justified in regulating all of the commerce 
upon the lines of transportation engaged in 
interstate commerce. This is, perhaps, an 
advanced doctrine, and may to some extent 
shock the sensibilities of those who have 
strong views upon the reserved rights of the 
state. But it is a serious question whether 
the immense commerce of this country can 
be controlled and regulated effectively except 
through single federal power. Divided au- 
thority, except where the subjects over 
which that authority is exercised are entirely 
distinct and separate so that there can be 
no clash, is always dangerous and ineffective. 
Let us consider this a moment. Taking into 
consideration that state and interstate 
commerce are carried on together by the 
same facilities, in the same trains and cars, 
by the same employees; that no division is 
made at state lines; that the density of 
traffic varies in different localities; that 
there is no possible way of accurately 
arriving at the expense of doing each class 
of business; that general expenses cannot 
be apportioned; that all apportionment is 
necessarily a mere estimate,—is it unrea- 
sonable to say that there is no accurate way 
of arriving at what would be a reasonable 
rate of income for carrying the separate 
classes of traffic, or dividing upon state lines 
the commerce of the country? If it be true 
that the rules suggested by the courts are 
to be finally established as the basis of 
reasonable earnings, to-wit, a fair income 
upon the capital invested in the transporta- 
tion, we are immediately confronted with a 
most difficult proposition. It is impossible 
to determine what proportion of capital 
is invested in interstate business. Shall 
the Interstate Commerce Commission allow 





a fair income upon the entire capital, taking 
into consideration alone the earnings from 
interstate business and excluding the income 
from state traffic, or shall the state Com- 
missions allow a reasonable income upon 
the same theory, taking into consideration 
alone state traffic? This might result in 
allowing the railway company double earn- 
ings, or it might result in one commission 
allowing no profit whatever, and requiring 
the railway company to obtain its income 
from the other class of traffic. I suggest, 
with these questions before us, whether it 
is not in the power of the federal authority 
to take exclusive control of all the regulation 
of rates upon lines engaged in interstate 
commerce. 

When it comes to the control of corpora- 
tions and individuals in interstate com- 
merce under the Sherman Act, the courts 
do not stop because some of the corpora- 
tions or individuals may also be engaged 
in intra-state commerce. In other words 
it has been decided that because a part 
of the business done by a combination 
of separate corporations in restraint of 
trade is intra-state, this in no way affects 
the power of Congress over the combina- 
tion, if it is also engaged in interstate 
commerce; and such combinations have 
been restrained and entirely dissolved, 
although the effect has been to stop that part 
of the commerce within the control of the 
states. May it not therefore be the ulti- 
mate result of this question, that where 
the instrumentality, the railway, is engaged 
in interstate commerce, the power of Con- 
gress attaches and it may regulate all of its 
business? I am not speaking of those lines 
of railway exclusively within the states and 
not engaged in any respect in interstate 
commerce. 

I do not suggest these questions with 
a view to encouraging the interposition 
of technical questions, in order to render 
the administration of this law ineffective, 
but, on the contrary, I believe it is the 
duty of the courts, while keeping in view 
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those fundamental principles for the pro- 
tection of property, to make the regula- 
tion strong and effective and I believe the 
courts will so solve these propositions as 
to effectuate this end, because otherwise 
we may be followed by the calamity of 
public ownership. Whatever we may think 
of the theories of some prominent men 
to-day on that question, divided ownership 
between the state and federal government, 
with conflicting rights of control, to my 
mind is impossible. Whether there can be 
divided control of instrumentalities engaged 
in both classes of commerce when we ulti- 
mately come to settle the question of rea- 
sonableness of transportation rates, may yet 
be open to discussion. But divided owner- 
ship of instrumentalities engaged in both 
classes of traffic would raise questions of 
conflict entirely destroying the effectiveness 
of the remedy. Imagine a railway situated 
exclusively within a state and incorporated 
under its laws, engaged in both classes of 
traffic, owned by the state and partially 
controlled by the federal government. If 
public ownership must come, and I earnestly 
hope it will not, it should be a federal 
ownership. But it is not the object of 
government to engage in business and 
occupations which should be freely open to 
all the people, and it is not for the interests 
of the people to increase the army of purely 
dependent government employees. Public 
service should not be despised; it should 
reflect honor upon those so employed, and 
while compensation should be, as far as 
possible, commensurate with the duties 
performed, the primary object of the service 
should be for the good of the state. Laying 
aside the tremendous influence in politics 
and the degenerating effect upon the public 
service which a great army of employees 
engaged in operating the railroads of the 
country, would exercise, it is against the 
interests of the country from a purely 
economic and educational standpoint. Great 
nations do not grow from dependent and 
subservient people. It is against the spirit 








of the age; it is contrary to the teachings of 
our institutions and the examples of human 
progress. Government in legislation and 
administration should be free from selfish 
and sordid motives. It can only be so 
when the citizen has at heart just laws of 
government and high ideals as to their 
execution. The larger the number of elec- 
tors engaged in public service in a purely 
business capacity, the greater the selfishness 
and the less effective the administration. 


-But this is undoubtedly a question of 


political economy. The proposition that 
confronts the lawyer, and especially the 
judges, is how to effectuate in harmony with 
constitutional methods and the advanced 
ideas of the age, the regulation of rates of 
transportation which are necessary to the 
commercial equality and prosperity of the 
people, and take away the cause of the agita- 
tion for public ownership. If we fail in 
this, we shall lower the standard of our 
profession. But we shall not fail. 

There are other questions which to-day 
are agitating the public mind, and receiv- 
ing wide attention, which, perhaps, do not 
interest the lawyer more than those engaged 
in other vocations, except that his training 
and his opportunities peculiarly fit him to 
take an active part in these reforms. I refer 
more particularly to corruption in public 
life and political methods, and to that seem- 
ingly lax morality exhibited by many in great 
commercial and financial enterprises. The 
exposure of these methods and the agitation 
of these questions do not indicate a more cor- 
rupt condition than in other times, but 
they are rather a hopeful indication of an 
awakened sentiment to higher ideals in 
business and public service, and they are 
the most hopeful signs of the times. I can 
but allude to some phases of these ques- 
tions in passing. I believe that we should 
by law prohibit corporations from making 
political subscriptions, and that we should 
all take an interest in enforcing the laws as 
they now stand, against the use of money 
directly or indirectly, to influence official 
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action in the administration of government, 
legislative or otherwise. Morally it is no 
worse for corporate money to purchase votes, 
influence elections or legislation, than for 
individual money todo so. The corporation 
is but an aggregation of individuals, but in 
practical life the effect is worse because of 
the facility with which great aggregations of 
wealth in corporate management may be 
handled to corrupt political action. The 
danger to the public in this is not simply 
that great monopolies may grow up, that 
avenues of commerce may be closed, that 
enormous wealth may illegitimately come to 
the owners, but the greatest danger lies in 
threatening the integrity of the state. The 
elimination of this power can only come 
through strict enforcement of the laWs and 
the education of the American people to a 
higher standard of political and private 
action. We may, however, have to take 
one step further in legislation, and that is, 
to limit the aggregation of wealth under 
corporate management. 

Speaking of Theodore Roosevelt as a man 
and not as President (because I would not 
bring into this discussion the slightest refer- 
ence to partisan politics) he has done more 





to elevate the standard of manhood, to in- 
culcate higher principles of political action, 
and higher ideals of business morality, than 
any man who has lived within my recollec- 
tion, and it is the duty of every citizen, 
and especially the members of our profession, 
in our humble way, to emulate his course. 
It is also our duty to take a deep interest 
in these questions, because the danger to 
state is not imaginary. We have before 
us the history of other great republics which 
have arisen to splended heights, added a 
few pages to history, crumbled to decay, 
and disappeared, because they were honey- 
combed with corruption. Governments but 
epitomize the moral standard of its people. 
Great wealth tends to luxury, luxury to 
idleness and vice, and vice to degeneration 
of the human race. We are a wonderfully 
prosperous and wealthy people. If we 
would maintain the high standard of man- 
hood we must with courage eliminate from 
the people the corroding and decaying 
effects of vice, of immoral conduct, in pri- 
vate life, in public life, and in the business 
and commercial transactions of the people. 


St. Pau, MINN., January 1907. 
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THE IMPRISONMENT OF CRIMINAL CORPORATIONS 


By Donatp R. RICHBERG 


In discussing ‘‘The Control of Corpora- 
tions” in the December number of THE 
GREEN Bac, Mr. Frederick N. Judson took 
issue with an article on ‘‘Imprisonment of 
Corporations’”’ published previously by the 
present writer. Mr. Judson’s article pre- 
sented so well the original logical theory of 
corporate control that it would seem proper 
in historical sequence to follow that article 
with one which will endeavor to show that 
the development of the law through a per- 
haps illogical sequence of decisions has now 
reached the point where it is necessary, for 
effective action against erring corporations, 
to carry onward the present legal theories. 
To go backward into the realm of what 
might have been can only increase the un- 
certainty and inefficiency of the present 
judicial control of corporations. Mr. Jud- 
son’s positions may be fairly stated as follows: 

First: Increased penalties do not diminish 
offenses ; 

Second: Innocent parties would suffer 
disaster in the imprisonment of corpora- 
tions; 

Third: The public at large would suffer 
in its interest; 

Fourth: Preventive remedies are more 
effective than punitive remedies; 

Fifth: Individual responsibility should 
be increased. 

As to the first point, historically, it may 
be true that “a dreadful list of penalties, 
instead of diminishing, increased the number 
of offenders.’’ It might well be argued that 
the barbarism of an epoch in which hang- 
ing was the penalty of petty larceny would, 
simultaneously, without casual connection, 
be an era of great crime. It might well be 
argued that as humanitarian principles in- 
creased and the penalties were diminished, 
crime would also decrease, again without 
causal connection between the penalty and 
the crime. In the consideration of the 








present subject, however, such arguments 
are hardly applicable. In dealing with the 
punishment of a corporation we need not 
reckon with the emotions and psychologi- 
cal responses of human beings. We are at 
present face to face with a business prob- 
lem pure and simple. If a corporation can 
make three million dollars a year by grant- 
ing rebates or entering into unlawful agree- 
ments, and if the chances are that the legal 
expenses and penalties incident thereto 
will not exceed one million dollars it is ob- 
vious that in our present state of business 
morals that corporation will not hesitate 
to break the law. If, on the other hand, 
the penalty for such illegality is the depri- 
vation of the corporation’s income for a 
period of one year or more the chances of 
obedience to the laws by that corporation 
are remarkably increased. It should also 
be noted, as a further example of the busi- 
ness appeal to be made by the imposition of 
such a penalty, that it could no longer be 
made an. object for the unfortunate cor- 
poration-employee to take the risk of com- 
mitting crimes that his employer might gain. 
If the penalty for corporate wrongdoing 
were punishment of the corporation the 
punishment would ipso facto fall upon the 
true logical wrongdoer. This leads, natur- 
ally, to the second point above stated. 

The only innocent parties in the present 
writer’s view who could suffer by the imprison- 
ment of a corporation would be those parties 
who have been led by false representation 
to invest their money in an illegal concern. 
Inasmuch as this variety of innocent parties 
is protected in no other domain of the law 
the natural query is, why should an excep- 
tion be made in favor of the stockholders 
of corporations? If one invests property 
in a concern operating a lottery, or any 
other gambling device prohibited by law, 
such property is quite liable to confiscation 
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and small pity is granted to the investors.' 
Following the same analogy — why should 
persons investing in a corporation acting 
in defiance of law be protected when their 
investments are providing the means where- 
by illegal transactions are carried into effect? 
Stripped of all emotional considerations 
the responsibility for corporate wrongdoing 
should be traced back as follows: Employes 
commit unlawful acts. They do this under 
orders which indirectly or directly have 
their source in the Board of Directors. 
The Board of Directors are elected by the 
stockholders. It is a fitting example of 
the popular mystery attached to a corpora- 
tion’s actions that this plain responsibility of 
stockholders receives so little general con- 
sideration. Strip away the technicalities 
of corporate organization, and corporate 
crimes are committed in this manner —a 
number of men unite to carry on a criminal 
enterprise; they employ certain of their 
number or outside parties to act for them; 
these parties in turn employ others who 
do the physical acts prohibited by law. Can 
there be any plainer responsibility than 
that which is attached to the law-breakers 
who have conceived and provided the means 
for the committment of crimes? Have 
they any right to demand protection for 
money which they have used in defiance of 
law? 

If, from a sympathetic point of view, 
those stockholders who buy purely for in- 
vestment. who know nothing of the manage- 
ment of the company, are to be termed 
“innocent parties,” is it possible for intel- 
ligent lawyers to assert that they are legally 
innocent parties? Even the sympathetic 
appeal of innocence is in a large measure 
false. In the present state of general 
enlightenment as to great business combina- 


1 Bishop, Criminal Law, Sixth Edition, Vol. 
1, Sec. 819 et seq. ‘‘ When a thing which is the 
subject of property passes into a situation antag- 
onistic to the law, its owner may lose his owner- 
ship in it, whether personally guilty of crime or 
not, because the thing has offended.” 





tions the average man knows perfectly welt 
the character of a corporation whose stock 
he is purchasing. If he does not know 
this, it is obviously his legal duty to obtain 
such knowledge. It can hardly be claimed, 
however, that a man who invests to-day in 
any one of our notorious law-breaking cor- 
porations is ignorant of the fact that he is 
providing the means and assisting in em- 
ploying men to break the laws of his state 
and nation. Such “innocent” parties as 
stockholders in illegal enterprises may ap- 
peal for public sympathy in the newspapers, 
magazines or briefs of counsel, but in any 
court of real justice their claims can have 
but little standing.’ 

An endeavor has been made in numerous 
writings in reference to stockholders’ respon- 
sibility, to draw a distinction between 
a corporation which incidentally commits 
criminal offenses and a corporation organ- 
ized for crime. Obviously few corpora- 
tions would come under the latter category 
unless the somewhat radical view is taken 
that any business enterprise which expects 
a return of over 20 per cent on the capital 


1 To the defense that many persons would be 
injured by the punishment of a guilty corporation 
an effective reply was made in the case of Spokes 
v. Banbury Board of Health, L. R. 1 Eq. 42, by 
Wood, V. C.: ‘I was told that the large and 
important town of Birmingham would be stifled 
and smothered and perhaps subjected to pestilence 
if the Board were not allowed to discharge the 
whole of their sewage into the river in which a 
private gentleman, the plaintiff, had certain rights 
of fishing, as well as of sending his cows to drink, 
and other benefits of that kind. But it appeared 
to me quite plain from the Act of Parliament that 
they had no right to discharge their sewage into 
the river; and I did not in the least regard the cir- 
cumstance of their acting for 100,000 people any 
more than I should have regarded the circum- 
stance of their acting for one. I think the prin- 
ciple of law must be so. What difference can it 
possibly make as to the commission of an illegal 
act, whether a man acts on behalf of thousands 
or on behalf of himself only? The act is illegal 
and being illegal the party injured has a right to 
be protected. It does not signify whether the 
injury :s inflicted by many or by one.” 
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invested necessarily contemplates the eva- 
sion and breaking of the laws. Yet this 
distinction between a corporation committing 
crime incidentally and as a business is one 
having no analogy in the criminal law as 
applied to natural persons. If John Smith, 
after a long and virtuous career, forges a 
check for a thousand dollars and is con- 
victed he is designated a criminal. If John 
Smith, entering the service of a bank with 
the intention of earning an honest living, 
is tempted by pressing needs of an invalid 
wife or an indigent race-horse and grants 
himself rebates on his receipts at the teller’s 
window, he becomes a criminal in the eyes 
of the law. The surety company and trust- 
ing uncle who have innocently signed his 
bond risking their money in the seturity 
of his honesty are liable to the extent of his 
defalcation. To urge that a wrongdoing 
corporation is not criminal because it only 
commits crimes sporadically is, first, piti- 
fully without foundation of authority in 
the domain of the criminal law; second, 
plainly untrue as a practical fact, since the 
crimes of corporations against which legis- 
lation has been enacted are those wherein 
a course of law-breaking has been and is 
a settled policy of the corporation, and one 
which month after month and year after 
year has steadily piled up illegal gains for 
the enterprise. 

The question, however, raised by the 
advocacy of imprisonment for corporations 
is not whether the stockholders shall for- 
feit absolutely their investment. The assets 
of the corporation would be held for the 
term of imprisonment by the State, and on 
the expiration of the sentence they would 
of course revert to their original owners as 
a discharged convict is returned to his family, 
Neither would the interests of the stock- 
holders suffer to that extent which would 
be caused by a total cessation of the activ- 
ities of the corporation. Mr. Judson’s 
assumption that an industry would be 
paralyzed during the period of imprison- 
ment is not properly founded on the writer’s 








original article wherein the statement was 
made — “‘for the period of punishment .. . 
not a bond should bear interest, not a share 
of stock pay a dividend . . . not a wheel of 
machinery should be turned except in the 
service of and for the benefit of the State.’ The 
suggestion in the above-quoted sentence is 
plainly made that an intelligent governor 
would not paralyze an industry during the 
period of imprisonment, but would, on the 
contrary, gladly devote its legitimate profits 
to the service of the State, meanwhile giving 
employment to the innocent employees and 
saving so much of the wealth of the com- 
munity from needless rust and decay. 
With this portion of the theory of im- 
prisonment correctly understood little fur- 
ther answer is required to Mr. Judson’s 
third point that the public at large would 
suffer in its interest. In the first place the 
interest of the public at large in the ordi- 
nary corporation is entirely an historical 
and theoretical one, except in so far as the 
State has inherent control over its artificial 
creation. Certainly this control cannot be 
confined within smaller limits than that 
exercised over natural persons. In the 
workings of the average private corpora- 
tion the State obviously has no further 
interest than in the workings of any private 
individual engaged in large enterprises. 
This lack of any real interest of the State 
in private corporations is now practically 
admitted in all courts, the old fiction of 
public interest being generally removed as 
a useless and dangerous appendix. The 
interest of the State in quasi public corpora- 
tions can be quite exactly compared to the 
interest of the State in quasi public officers. 
Men operating public franchises can be held 
to certain strict responsibilities, and the 
same should certainly be true of corpora- 
tions. Would any one advocate that the 
president of a great railroad, or even its 
entire directorate, if caught in deliberate 
criminality, should be punished only with 
a fine because of the severe harm which 
might ensue to the general public should 
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their valuable persons be confined within 
a common jail? If a great corporation 
becomes bankrupt the argument that the 
public interest will suffer by the appoint- 
ment of a Receiver is not likely to prevent 
such action by the Federal Court. The 
imprisonment of a corporation by putting 
its affairs in control of government officials 
is not radically different from the process 
of Receivership. If a Receivership is the 
best aid which the law can give to the 
creditors of a bankrupt, is it a very far 
stretch of analogies to believe that imprison- 
ment of a criminal corporation amounting 
to complete governmental control, tempo- 
rarily, would be the best aid and protec- 
tion in the power of the government to be 
granted to law-abiding citizens? How the 
public at large could suffer by the substi- 
tution of governmental control of enter- 
prises for private criminal control is not 
easy of comprehension. 

The fourth point urged by Mr. Judson is 
that preventive remedies are more effective 
than punitive remedies. There is no neces- 
sity of taking issue with this proposition 
which is fairly axiomatic. Two facts should, 
however, be borne in-mind. First, that the 
preventive remedy suggested —that of 
injunction — has been in existence for many 
decades and our present system of wide 
monopolistic control of practically every 
important industry bears eloquent witness 
to the efficacy of this remedy. It may 
well be that a wider use of this preventive 
weapon and increased activity and honesty 
of officers of government will accomplish 
much toward the solution of present day 
problems. Second, however, as long as it 
is necessary to have punitive laws by the 
thousands on the statute books to hold 
fear before the eyes of the private individual 
it will also be necessary to have punitive 
laws to restrain the pernicious activities of 
artificial persons. In fact it may well be 
argued on the lines suggested in replying to 
Mr. Judson’s first point that punitive 
remedies will be of far greater effect in deal- 





ing with artificial persons than they can be 
when reckoning with the emotions of human 
beings. Increase the risk and danger of 
unlawful enterprises and necessarily the 
amount of capital offered for investment 
in such lines must decrease proportionately. 
Nowhere is there a better opportunity to 
make a true application of the semi-false 
statement that there is no sentiment in 
business than in dealing with the present 
situation. ‘“‘Fear,’’ as a weapon against 
human beings, may simply inspire greater 
courage and daring. Fear, applied to an 
artificial person, to a business proposition, 
shows its results in a decreased market 
value, an attack on the most vulnerable 
spot in the corporation’s anatomy. 
Irrespective, however, of academic con- 
siderations as to whether preventive reme- 
dies are more effective than punitive, it is a 
fair proposition of law that since we must 
have in our midst, for the facility of business, 
artificial persons granted many of the rights 
of natural persons and also many rights not 
enjoyed by natural persons, the penalties 
attached to criminal acts of human beings 
should be extended just as far as is logically 
possible to cover the criminal acts of these 
artificial persons.’ If the arguments of 
corporations had been heeded during the 
development of modern law, we would find 
to-day that the States, in granting corporate 
charters, would be creating Frankensteins 
menacing practically all of our much prized 
constitutional protections. Private individ- 
uals would have continually to deal with 
beings possessing boundless rights, unre- 
strained activities and amenable to no 
process of law, undeterred in illegal trans- 


1 Purdy’s Beach on Private Corporations, 
Chap. on Crimes and Criminal Prosecutions, Sec. 
tors: ‘‘The whole course of authorities shows 
that an action for a wrong will lie against a 
corporation, where the act complained of is done 
within the scope of its incorporation and is one 
which would constitute an actionable wrong, if 
done by an individual.”’ 
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actions by any fear of punishment.’ Step 
by step, however, the courts have torn 
down the artificial protections reared about 
these artificial persons. Their appearance 
in court, for a long time stubbornly fought, 
has been determined legally enforceable. 
One by one crimes have been added to the 
list of misdeeds legally committable and 
legally punishable. The gravest difficulty 
now confronting the government in its 
efforts to enforce obedience to the laws 
is found not in lack of ability to punish, but 
apparent lack of ability to punish effectively, 
the convicted wrongdoers. Logically, the 
next step forward would be to apply to 
corporations that last resource of the 
injured State against the persistent law- 
breaker — the absolute restraint for a period 
of time of his pernicious activities, and the 
confinement of his illdoing person within 
limits of absolute control. 

Corporation law has been developed to 
its present state by two great causes: 

First: The desire of guilty individuals to 
shift the burden of blame from themselves 
to artificial persons. 

Second: The desire of the courts to place 
the responsibility of wrongdoing upon the 
person who, though the artificial, was in 
fact the actual wrongdoer. 

The fifth point raised by Mr. Judson, 
therefore, is entirely opposed by the trend 
of modern decisions.? While it may logi- 


1 Thompson, Com. on Corporations, Vol. 5, Sec. 
6285. ‘‘There is no reason why a corporation 
should be included in the word ‘person’ for the 
purpose of jurisdiction and be excluded from it 
for the purpose of being exempted from liability 
to penal actions for the commission of wrong for 
which the statute law makes individuals so 
liable. On the contrary such an interpretation 
gives to an.aggregated body of wrongdoers an 
immunity from punishment which individuals 
do not enjoy.” 

? Purdy’s Beach on Private Corporations, 
Chap. on Crimes and Criminal Prosecutions, Sec. 
1016: ‘‘The former view that a corporation because 
it has no physical body, could commit no criminal 
act, and having no soul, could not be a subject 
for punishment, is now obsolete. Under the 








cally seem highly advisable to single out 
and punish the actual human beings who 
have been the chess-men in a corporation’s 
criminal game,, there are two good reasons 
for opposing such procedure. First, the 
power which has moved knights and pawns 
is left unpunished and unrestrained. Sec- 
ond, as a practical fact, it is extremely 
difficult to ascertain who the actual wrong- 
doer is. In most cases, even if he be singled 
out, he will be found to have been an 
uninformed agent made, by the neces- 
sities of earning his livelihood, a mere 
mechanical tool in the hands of the real 
criminals who cannot be reached, whose 
orders cannot be traced, whose responsi- 
bility cannot be proved and who can only 
be properly attacked, restrained and pun- 
ished through direct punishment of the 
corporation.’ The corporation is much more 
flesh and blood of the wrongdoer than is 
the helpless unpaid employee, whom the law 
could attack as directly responsible. The 
very case cited by Mr. Judson of contempt 
of courts wherein he claims the individual 
should be held responsible, is the case in 
which the courts in recent days have gone 
farthest in upholding the distinct individu- 
ality of the corporation and declaring it has 
a legal entity capable of violating the orders 
of court and liable as an artificial person 


modern rule, the policy of the law and the practice 
of the courts, is to hold corporations as far as 
practicable to the same civil liability as natural 
persons, for wrongful acts, and whether or not 
committed within the scope of its granted powers. 
A corporation may be indicted, or punished for any 
act done or omitted, in violation of law. It may be 
indicted for committing a felony or a misdemeanor 
punishable by a fine or a forfeiture. . . . There 
seems to be no reasonable objection to laws which 
make corporations criminally liable for the mis- 
conduct of their officers and agents in the dis- 
charge of their duties.”’ 


1 Bishop, Criminal Law, Vol. 1, Sec. 424° 
‘“‘Though a corporation is indictable for a particu- 
lar wrong, still the individual member and officers 
who participate in it may be also for the same act. 
But they are not so liable in all cases in which 
the corporation is.”’ 
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for such contempt.' More than forty years 
ago Judge Hogeboom rendered an opinion 
dealing in no uncertain terms with this 
very question in which he said:* “It is no 
answer to say that the act of the corpora- 
tion is manifested and carried into effect by 
individuals, and that those persons are 
always liable to the process of the law, and 
may be punished, and therefore an injured 
party has always the means of redress. It 
is a poor compliment to the law to say that, 
while the principal is the real offender, 
though you cannot reach him you can reach 
his, agent, his instrument. Besides, the 
agent may be entirely irresponsible or com- 
paratively innocent.”’* 

It may, therefore, be fairly urged that in 
his final conclusion that injunction is the 
effective remedy for corporation evils and 
that violation of injunction should be 
punished by contempt procedure against the 
individual corporate officials, Mr. Judson is 
going backward into the law which has been 
discarded as unjust and ineffective and is 
opposing the trend of modern judicial 
opinion which is firmly set in the direction 

1 Old View and Modern View of Corporate 
Contempts. Am. & Eng. Ency.— 2nd Ed. Vol. 7, p. 
847.; Thompson Com. on Corporations, Vol. V., 
Sec. 6449. 

2 People v. Albany & Vermont R. R. Co.; 12 
Abbott Pr. 171. ; 

3 Lord Denman, prior to that opinion, had 
spoken likewise in Railroad v. Great N. & Eng., 
9 Q. B., 315. ‘There can be no effectual means 
for deterring from an oppressive exercise of power 
for the purpose of gain, except the remedy by an 
indictment against those who truly commit it, 
that is the corporation, acting by its majority; and 
there is no principle which places them beyond 
the reach of the law for such proceedings.”’ 

In Franklin Union v. People, 220 Ill. 335, the 
Supreme Court of [Illinois held, in referring to the 
contention that the corporation could not be 
punished for contempt: ‘‘That doctrine now 
seems to have been exploded, as all the modern 
text writers and adjudicated cases, so far as we 
have been able to discover, where the question 
has been fairly presented for consideration or 


‘decision, hold that a corporation may be pun- 


ished for a contempt of court.” 





of making the corporation, as a legal entity, 
directly responsible for its acts.1. Mr. Jud- 
son points out also that the Rate Bill of 
1906 restores the penalty of imprisonment 
repealed in 1903. The fact that it was 
necessary to restore this imprisonment is 
most significant in the present consideration, 
since this gives additional strength to the 
proposition that a fine imposed on either 
individual or corporation is an utterly 
ineffective form of punishment, since in 
modern business such penalties for illegal 
action are not in the least deterrent but are 
simply charged up as necessary expenses 
in the piling up of illegal profits. Imprison- 
ment is the only effective penalty for individ- 
ual wrongdoing, and it is surely a logical 
conclusion that in the development of the 
law wherein corporations are to be made 
responsible as legal entities for their mis- 
deeds the only effective penalty against 
natural persons should also be enforced 
against the artificial persons known as 
corporations.” 

With all due respect, therefore, for the 
learning exhibited by Mr. Judson and for 
the plausibility of his reasoning, the writer 
would take issue most earnestly with his 
premises and his conclusion. The objections 
to Mr. Judson’s five points above stated 
may be summed up as follows: 

First: Increased penalties for commercial 
wrongdoing will inevitably decrease com- 
mercial offenses. 

Second: There are no legally innocent 
parties and few of moral innocence who 
would suffer disaster in the imprisonment 
of corporations. 

1 Old View and Modern View of Corporate 
Crimes; Am. & Eng. Ency., 2d Ed., Vol. 7, p. 
842. 

? Bishop, in his Criminal Law, 7th Ed., Sec. 
423, goes even beyond the imprisonment analogy 
and suggests the death penalty for corporations 
where individuals would be hung. ‘And though 
a corporation cannot be hung there is no reason 
why it may not be fined or suffer the loss of its 
franchise for the same act which would subject an 
individual to the gallows.” 
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Third: In so far as the public at large has 
any interest in corporations that interest 
will gain by the substitution of governmental 
for criminal control. 

Fourth: Preventive remedies should be 
used as far as possible against corporations, 
but where they fail of effect the same pun- 
ishment should be meted out to artificial 
as to natural persons. 

Fifth: Increase of individual responsi- 
bility is opposed to the trend of constructive 
corporation law, is difficult of accomplish- 
ment, ineffective in results and often highly 
unjust as the punishment of “entirely 
irresponsible or comparatively innocent par- 
ties.” 

Within the limits of this article it is 
impossible to undertake an historical and 
deductive argument justifying the imprison- 
ment penalty for corporations as the next 
logical step in the development of corporate 
criminal law. It may, however, have been 
the writer’s good fortune, in endeavoring 
to controvert Mr. Judson’s view of the law, 
to have inferentially justified to a certain 
extent the theory of imprisonment of cor- 
porations. It should be stated in conclusion 
that this is a constructive and not a destruc- 








tive proposition. Corporations are a neces- 
sity in modern business. They are part and 
parcel of a splendid and tremendous com- 
mercial development. They should not be 
hampered in their activities. They should 
not be restrained in their operations to any 
greater extent than individuals. If, how- 
ever, they are granted, as they have been 
to the present time, powers greater than 
those of individuals and held to infinitely 
less responsibility, popular outcry and con- 
demnation are inevitable. In the effort to 
correct abuses publicly inveighed against, 
great harm is likely to result to the good as 
well as to the evil powers of business organ- 
izations. If, however, corporations are 
placed with the greatest possible exactitude 
on the same plane of responsibility as are 
individuals, subject to the same legal 
restraints and the same punishments, while 
still possessing greater powers, their activ- 
ities will not arouse the popular condemna- 
tion under which they are at present labor- 
ing. Demagogism will lose one of its most 
effective weapons when the responsibilities 
of both classes of persons, natural and 
artificial, are made the same. 


CuicaGo, ILu., February, 1907. 
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LITTLE JOURNEYS TO THE LEGAL PROFESSION 
THE IMPORTANCE OF MENTAL ATTITUDE 


By STANLEY E. BowpDLe 


ENTAL ATTITUDE isa great matter. 

Mary Baker Eddy says that it is 
everything. Elbert Hubbard — that book 
binder to the leisure class who freshens up 
old ideas with slang, and ‘“‘does”’ them 
into an occasional beautiful volume ‘“‘at the 
Roycroft Shop which is in East Aurora’? — 
says that mental attitude is nearly every- 
thing. Doctor Dowie and Madam Tingley, 
indeed all the impresarios of the great cults, 
say that mental attitude is genius, power, 
success, and as essential to a Saint Saéns 
concerto as to a well-digested meal. 

Now surely all these high appraisals will 
sustain for mental attitude the general 
average statement that it is a number one 
concern and well worth considering for an 
evening or two. 

Heretofore we have shown that dining, 
reputable and conspicuous dining, occupies 
a leading place as an impression maker for 
the young lawyer. And we have touched 
up Clothes and the Green Bag as next in 
prominence, though no law professor has 
taken time to say one word about these 
things. Mental attitude now completes a 
triumvirate of aids to legal life untouched 
by legal pens, and into this virgin land I 
now propose to timidly blaze a way for 
some legal genius with a gang plow. 

I am not now speaking of mental attitude 
as affecting health or nervous power. Its 
effect upon fees and relations with clients 
is my subject — so let’s at it. 

The lawyer’s static mental condition is of 
no importance —what he thinks in the 
undisclosed recesses of his soul matters not, 
(though it might be shocking to his client). 
It is his dynamic mental state that counts 
— the state manifested in his conversation 
with his client. My theme, then, might 
more properly be called Legal Conversation, 
and its fee-getting and client-keeping power. 





My observation is, that to the lawyer 
there is nothing so valuable, so potent in 
his dealing with clients, as a conversational 
attitude of contempt for judges and courts. 
At once the untutored legal yearling inter- 
rupts with a ponderous ‘‘why?” Well, 
such an attitude taken with a client whose 
case is pending, convinces him in advance 
of your prowess, and dauntlessness, your 
ability to bear his’ cause through fiery 
perils, even ‘‘As AEneas through the flames 
of Troy the old Anchises bore.’’ And you 
shortly find that your client believes in you, 
that your make-believe opinion of yourself 
has become his opinion. You have moved 
him from the miasmatic fogs of doubt, and 
he now lives in an atmosphere of victory. 
He sniffs the battle from afar, sees himself 
upon the heights, under the protecting 
zegis of your intrepid genius, and anon, in 
the calm, he counts the swag of victory, 
apprehensive of nothing but your bill. 
Yea, the results are even more: He there- 
after entereth your office deferentially; he 
speaketh quietly, and with no assurance; 
he ventureth no opinions on his own account, 
and troubleth you no mofe with the hap- 
hazard opinions of friendly lawyers who 
hand him their un-feed views at club and 
church; he tarrieth not long in your office, 
seeing that you are a man of visible impor- 
tance; and he boweth himself out as he 
would from the chambers of a Supreme 
Court Justice. You are to him a Jeremiah 
Mason, a Rufus Choate, an undiscovered 
Webster — for the case has not been tried. 
His deferential visits are oases in your busi- 
nessless Saharah, and you are radiant in 
the contemplation of yourself, fearing only 
the disillusioning day of trial. 

This attitude always decorously observed 
by the best lawyers (for the habit formed 
in youth clings to them through life, and 
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long after there is any necessity for it) 
expresses itself on this wise: “Mr. Bellicose, 
our case unfortunately must be tried before 
Judge Way Up, an arrogant political 
accident. However, I have reversed him 
several times in the Supreme Court, and he 
has considerable respect for me.’’ Or in 
this fashion: “‘ Judge Baloon, I regret to say, 
is not dirigible. He is a man of unbending 
prejudices. His decisions are about as 
clear as a time table to a woman. But my 
experience is that when the essential X-rays 
of a proposition are liberated from the 
encumbering data, and are set to vibrating, 
they generally penetrate the opaque head- 
piece of Judge Baloon.” These identical 
observations, vigorously announced, pro- 
duce, as I can solemnly attest, the most 
profound results. Nothing short of the day 
of trial will efface them. They may be 
taken by the young lawyers as models and 
moulded to fit the local situation. 

Should the case in hand be one fraught 
with grave danger, there is another remark 
that will act as a saline injection to your 
depressed client. You may say: ‘My great 
fear in this case is due to the fact that 
Judge Blunderbuss is likely to try it. He 
could not comprehend the law were it 
hypodermically administered. It takes a 
grape and shrapnel preface to an argument 
to wake him up, and then your proposition 
must be made as clear as Mother Goose 
Melodies.”” At such a juncture this obser- 
vation is most diplomatic. It steadies 
your client’s knees, prepares him for a 
shock, and, best of all, affords you a kind of 
stage door exit from responsibility, when the 
foreman of the jury solemnly declares, 
‘‘We the jury on the issues joined, find for 
the defendant”’ (your adversary). 

But this remark, like all studied remarks, 
needs a little stage setting to give it strength. 
I, therefore, suggest to the young lawyer 
that a valise be kept in his office, with his 
books, and green bag, and silk hat, and 
other stage properties. A valise at times is 
an impressive thing, if thoughtfully brought 





upon the scene. It causes your client to 
think about you most decorously. It 
straightway occurreth to him that you have 
just returned from Washington where you 
may have argued the case of your neighbor 
Mr. Bucket Shopper, whose Fourteenth 
Amendment privileges were lately so men- 
aced; or he cogitateth immediately that you 
have just returned from New York, where 
no one goes save on big business. And should 
his face show that he cerebrateth not at all 
about you, you can help him by saying “I 
have just returned from New York, or Wash- 
ington, or Chicago.’”’ This is the oldest place 
of legal stage property in the world. The 
vigorous use of centuries has left no trace 
upon it. The lawyers of the little Persian 
Satrapies used to say, “Ah, Mr. Nabob, 
glad to see you, I have just returned from 
Bagdad,’’ whereupon Mr. Nabob looketh big- 
eyed and wonderously. This remark, then, 
is as historical as it is proper. A client, ner- 
vous about your prowess, is simply put in a 
trance by its timely use. It is a balm, a 
healing lotion, a sovereign soporific to 
that I-fear-you-ought-have-associate-coynsel 
feeling that sometimes distresses clients and 
gives cold feet to their counsel whose calibre 
is being taken. 

Getting a law practice is a great drama, 
sometimes comic, sometimes tragic, few cases 
and many sloughs of despond. The office 
is your stage, you the actor, and there are 
no crowded houses: but the one man audi- 
ence is watching you. So be sure you have 
the spittoon hidden, your unpaid bills in a 
drawer, law books lying about suggestively 
open, valise handy, a ready tongue speak- 
ing contemptously of Courts, a proud con- 
versational swing, a readiness to speak of 
“grave constitutional questions’ (but al- 
ways speak slowly at this point); and, lo, 
shortly you will reach your office in a 
Limousine Car from whose sumptuous 


‘cushions you will be privileged to give 


your friends the soulless stare of modern 
life. 


CINCINNATI, Ou10, February, 1906. 
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METHODS OF ASCERTAINING COST OF CARRIAGE 


By Joun B. 


HE purpose of this paper is to consider 

the several methods which have been 
used by tribunals to ascertain the cost of 
transporting freight — that cost being the 
cost to the carrier. 

It is assumed, first of all, that charges 
for transportation should bear some rela- 
tion to the cost of transportation. What 
this relation shall be, and whether or not 
cost shall exceed charges or vice versa, we 
shall not now attempt to concern ourselves 
with; we simply assume the fact that some 
relation should exist between these figures 
when ascertained. 

It may be argued that, from a legal 
point of view, the cost of transporting goods 
having been once obtained, we are scarcely 
wiser than before. The Supreme Court of 
the United States has held that as a matter 
of law, it is improper, in considering the 
reasonableness of a rate, to make a com- 
parison of the intra-state rates of two states, 
and it is likewise improper, as a matter of 
law, to compare the intra-state rates of one 
state with the rates applying on interstate 
traffic originating in, destined to, or passing 
through the state which we have under 
consideration. However this may be as a 
matter of law, certain it is, that as a matter 
of business, no stronger argument can be 
adduced than to show by mathematical 
process that the rates of one state are 
greater or less than those of another, or 
that the local state rates are very much 
more than the interstate rates for traffic 
which, in its transit, enters the state one 
may be considering.’ 

We shall further assume that there has 
been determined and crystalized into cur- 
rency, what we mean by the term “fair 
valuation” of the carrier’s property. We 
are supposed to have agreed to consider 





1 Smyth v. Ames (169 U. S. 466). | 


DaIsH 


some figure which may not be entirely 
dependent upon any one, but in fact an 
inference, if you please, from all of the 
following items: the cost of construction, 
the cost of reproduction, the valuation 
as a going concern, the valuation of the 
services of the entrepreneur; in short, we 
have placed in figures the “fair valuation” 
of the carriers property in accordance with 


.the rules of law, the demands of justice, and 


the requirements of good business.' 

One other assumption, and that is that 
the carrier has given us upon oath such 
testimony as we shall have called for. 

It should be remembered in considering 
this matter that cases involving the cost of 
traffic to the carrier may take either one or 
two forms,namely, of the schedule as a whole, 
or of a particular commodity. If we con- 
sider the schedule as a whole, we must per- 
force conclude that we have simply arrived 
at the beginning when we get our final 
figures, for we shall then be compelled to 
determine what relation each of the eight 
thousand articles in the classification shall 
bear to this average cost. If, on the con- 
trary, we consider the cost of transporting 
a particular article, we shall then be under 
the necessity of determining what relation 
should subsist between the charges to be 
made for transporting this particular article 


1 The ‘fair valuation” of the carrier’s property 
must be taken into consideration in determining 
the reasonableness of its rates and charges. The 
elements which must be taken into consideration 
to ascertain the ‘‘fair valuation’’ have been named 
by the Supreme Court, but no definite mathe- 
matical rule by which to crystalize the ‘fair 
valuation”’ into currency has as yet been expressed. 
The elements are to be found in Smyth v. Ames 
(169 U. S. 466, 546). Upon the general subject 
concerning the necessity for considering the ‘‘ fair 
valuation” of property as an element of reason- 
able charges, see Lindsley: ‘‘Rate Regulation of 
Gas and Electric Lighting ” 
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and the cost of its transportation, and, if we 
are to aim at completeness, the relation 
between the cost of transporting this article 
and others or the relative charge to be made 


for them. 
Cases requiring the ascertainment of the 


cost of transporting freight per unit arise 
in one of two ways; either a statute or an 
order of a railroad commission has pre- 
scribed a schedule of rates or a preliminary 
investigation to ascertain the cost precedes 
the making of such a schedule. 

One of the earliest cases in which it was 
attempted to ascertain the cost of trans- 
portation was the case of Smyth v. Ames.’ 
In that case the legislature of Nebraska had 
prescribed a schedule of rates applicable 
to the state tonnage moved upon all the 
carriers operating within that common- 
wealth. The facts before the courts were 
as follows: By expert testimony it was 
said that the legislature-made rates reduced 
the charges upon freight traffic 294 per cent; 
it was in evidence from expert witnesses 
that the cost of moving the purely intra- 
state traffic was from 10 to 25 per cent 
more than the cost of moving the interstate 
traffic, the court assumed that 10 per cent 
increase was a reasonable one; figures were 
introduced showing operating expenses and 
receipts, number of passengers carried, the 
tons of freight, and the mileage over which 
freight was transported. 

With such evidence at hand, after sepa- 
rating the passenger traffic from the freight 
traffic, the court used the following method. 
Dividing the cost of freight operation by the 
receipts from freight operation, a result was 
produced of 66.24. These figures (66.24) 
were said to show the percentage which 
the operating expenses bore to the receipts 
upon all the traffic carried by the railroad, 
and hence represented the cost of carrying. 
As the evidence showing that the cost of 
doing the intra-state freight business ex- 
ceeded the cost of doing all the business 
1o per cent, this last figure was added to 


1 169 U.S. 466. 





the quotient heretofore obtained, making 
a total of 76.24. The legislature-made 
rates would reduce (according to the testi- 
mony) the receipts 294 per cent. That 
is to say, for each $100 of receipts, if it be 
assumed that the quantity of tonnage will 
not change (and the court made such as- 
sumption) the carrier would receive $70.50. 
Thus, under the legislature-made rates (and 
it being assumed that there would be no 
increase in tonnage) the carrier would 
expend in operating expenses $76.24 and 
receive in return $70.50. Of course, upon 
such a basis the court held the legislature- 
made rates of Nebraska unconstitutional, 
for the proposed rates would not be remuner- 
ative. 

The fallacy of the mathematics of this 
case can be seen from two points, even if 
we concede that there will be no increase 
or decrease in the yearly tonnage by reason 
of the change of rates or commercial con- 
ditions. 

1. The percentage which the operating 
expenses bear to the receipts does not mean 
anything; it simply shows the relation 
between the two items; they both might 
be relatively high or low, or one or the 
other may be entirely disproportionate to 
fairness or good management or justice. 

2. Again, a careful consideration of the 
exhibits in the case shows the prospective 
effect of the proposed reduction of rates 
upon several carriers. If this change of 
rates produces a reduction for one carrier, 
it is fair to conclude that it must produce 
a reduction for another. And so, if it 
produce a reduction for one carrier in a 
single year, it must produce a reduction for 
that carrier every year. Such, however, 
is not found to be the case. For example, 
the Fremont Company was shown, had 
this reduction of rates been applied in 1891, 
to have gained, while seven other roads 
would have lost; and, in 1892, the Fremont 
Company would have lost with five other 
companies, and the Union Pacific (which 
had been a loser the year before) would 
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become a gainer; further, the Fremont 
Company in 1893 shifts to the other side 
of the line, becoming a gainer and holding 
the Union Pacific with it, while five other 
companies still remain losers.' 

Thus, it clearly appears that there must 
be some error in the mathematical method 
of this case. 

The Supreme Court had occasion to con- 
sider the cost of transportation in the 
so-called South Dakota Case.? In that 
case a schedule of rates had been prescribed 
by the railroad commission of South Dakota. 
Here the Circuit Court assumed that for 
succeeding years the tonnage carried by 
the railroads would remain substantially 
the same, and it undertook to separate the 
passenger and freight business, and found 
from the testimony that the gross receipts 
from passenger business, had the legislature- 
made rates been in effect, would be reduced 
15 per cent, and a reduction in freight charges 
would have diminished the gross receipts 
from that source by 17 per cent. It was also 
found that the cost of doing the business, 
as expressed in the term operating expen- 
ses, would be practically the same. The 
court below found the value of the particular 
carrier’s* property in South Dakota to be 





1 The statistics cover three years, 1891, 1892, 
and 1893. The companies were the Burlington, 
St. Paul, Fremont, Union Pacific, Omaha, St. 
Joseph, Kansas City. In 1891. had the earnings 
under the law been reduced, according to the 
expert testimony (293 per cent) the several 
companies would have lost from 5.74 per cent to 
59.76 per cent, except the Fremont Company, 
which would have gained 10.63 per cent. In 
1892, the several companies would have lost from 
3-73 per cent to 32.62 per cent, except the Union 
Pacific Company, which would have gained 4.06 
per cent (the year before this company would 
have lost 8.44 per cent). In 1893, the several 
companies would have lost from 1.55 per cent to 
33-64 per cent, except the Fremont Company and 
the Omaha Company, the former gaining 6.84 
per cent and the latter 1.99 per cent. The table 
in full is to be found in 169 U. S. 535. 

27°C. M. & St. P. R. R. v. Tompkins (176 U. S. 
171). 

5 C.M.&St. P.R.R. 





$10,000,000,! but it was held that it was 
not fair to consider that sum as employed 
in doing the local business, for the same 
property was employed in doing the inter- 
state business. The court below also found 
that the true way to determine the value 
of the property which is employed in the 
local business was to divide the total valua- 
tion of $10,000,000 according to the pro- 
portion that existed between the amount 
of gross receipts from the interstate and 
from the local business, both of which 
amounts were accurately stated.? Upon 
this basis of division it was found that the 
value of the property employed in local busi- 
ness in a particular year*® was $1,900,000; 
dividing this amount by the gross receipts 
from local business, it was ascertained that 
these receipts represented 16.03 per cent 
of the valuation. The court then proceeded 
upon the supposition that the commission’s 
schedule of rates had been enforced during 
the year it had been considering. Taking 
the supposed reduced earnings, it found 
that the valuation of the carrier’s road 
engaged in the local business would have 
been $1,600,000, and upon such basis that 
the gross receipts from local business (under 
revised schedules) would have amounted 
to 16.02 per cent of the valuation of the 
property. As a matter of law, it was held 
that the variation of percentage was not 
sufficient to justify a declaration that the 
reduced rates prescribed by the commission 
were unreasonable; in short, the court be- 
low was of the opinion that the earning 
capacity of the road was so slightly reduced 
that it could not be affirmed that the new 
rates were unreasonable. 

Commenting upon this method the Su- 
preme Court of the United States suggests 


1 This fact was found by the court below, 
notwithstanding evidence to the effect that it was 
bonded for over $19,000,000. 

2 The receipts from local and interstate business 
were ascertained from the testimony of the carrier. 


®* The court considered the effect of the statute 
for four years. 
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that*there must be some fallacy in it, for 
the reason that while the new schedule 
would reduce the actual receipts on freight 
business 17 per cent, the earning capacity 
was diminished only one-tenth of one per 
cent. “Such a result,” says the court, 
“indicates that there is something wrong 
in the process by which the conclusion is 
reached.”” To show the fallacy of this 
method and attempt to ascertain the cost of 
transportation, the court took round num- 
bers. “Suppose the total value of the 
property in South Dakota was $10,000,000, 
and the total receipts from both interstate 
and local business were $1,000,000, one- 
half from each. Then, according to the 
method pursued by the trial court, the 
value of the property used in earning local 
receipts would be $5,000,000, and the per 
cent of receipts to value would be 1o per 
cent. The interstate receipts being un- 
changed, let the local receipts by a pro- 
posed schedule be reduced to one-fifth of 
what they had been, so that instead of re- 
ceiving $500,000, the company only receives 
$100,000. The total receipts for interstate 
and local business being then $600,000, the 
valuation of $10,000,000, divided between 
the two, would give to the property engaged 
in earning interstate receipts in round num- 
bers, $8,333,000, and to that engaged in 
earning local receipts, $1,667,000. But if 
$1,667,000 worth of property earns $100,000 
itearns 6 percent. In other words, although 
the actual receipts from local business are 
only one-fifth of what they were, the earn- 
ing capacity is three-fifths of what it was. 
And, turning to the other side of the prob- 
lem, it appears that if the value of the 
property engaged in interstate business is 
to be taken as $8,333,000, and it earned 
$500,000, its earning capacity was the same 
as that employed in local business — 6 per 
cent. So that although the rates for inter- 
state business be undisturbed, the process 
by which the trial court reached its con- 
clusion discloses the same reduction in the 
earning capacity of the property employed 





in interstate business as that employed in 
local business, in which the rates are re- 
duced. Again, in another way, the error 
of the court’s computation is manifested. 
The testimony discloses that the operating 
expenses of the entire system during each 
of the four years were over 60 per cent of the 
gross receipts. If the cost of doing local 
business in South Dakota was the same as 
that of doing the total business of the com- 
pany, then the net earnings of that local 
business would not exceed 40 per cent of 
the gross receipts. Reduce the gross re- 
ceipts 15 per cent, and the reduction by 
the defendant’s rates was 15 per cent on 
passenger and 17 per cent on freight busi- 
ness, it would leave only 25 per cent of the 
gross receipts, as what might be called net 
earnings, to be applied to the payment of 
interest on bonds and dividends on stock. 
But the testimony shows that the cost of 
doing local business is much greater than 
that of doing through business. If it should 
be 85 per cent of the gross receipts (and 
there .was testimony tending to show that 
it was as much if not more) then a reduction 
of 15 per cent in the gross receipts would 
leave the property earning nothing more 
than expenses of operation. These com- 
putations show that the method which the 
court pursued was erroneous, and that 
without a finding as to the cost of doing the 
local business it is impossible to determine 
whether the reduced rates prescribed by 
defendants were unreasonable or not.! 

In a recent case” before the Kentucky 
Railroad Commission, an attempt was 
made to arrive at an approximation of the 


1 The decree of the trial court dismissing a bill 
to restrain the enforcement of a schedule of 
maximum rates was reversed, but the court in its 
opinion recommended that the testimony should 
be referred to some competent master, general or 
special, to make finding of facts. 

? The Commonwealth of Kentucky v. the 
Louisville and Nashville Railroad Company, et al., 
before the Railroad Commission of Kentucky, 
1906. 
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cost to a carrier for doing the freight ser- 
vice in that state during the year 1905 
upon a ton mile basis. It was in evidence 
from the carrier what amount of the money 
was properly chargeable to the intra-state 
freight traffic. This was separated by the 
carrier into two parts, one chargeable to 
haulage or transportation and the other to 
services other than haulage or transpor- 
tation, such as terminal charges. It was 
decided that the total of the amount charge- 
able for haulage is fairly apportionable 
between intra- and interstate freight upon 
the basis of total ton miles. The charges 
for services other than haulage or transpor- 
tation was said to be fairly apportionable 
between each of the two classes of freight 
based upon the number of tons. The car- 
rier having given figures as to the average 
length of haul of interstate and intra- 
state freight, the amount chargeable to 
charges other than for haulage was divided 
by the number of tons (inter-plus intra-state) 
and this was found to give an average charge 
per ton for station loading and unloading, 
advertising, damage, and, in fact, all ser- 
vices except haulage of 16.25 cents per ton. 
This amount was then divided by the aver- 
age haul of the state traffic and produced 
a result of .1659 cent. In order to secure 
a comparison between the inter- and intra- 
state traffic the average charge per ton was 
divided by the average haul of interstate 
freight, producing a result of .1092 cent. 
That is to say, by reason of the difference 
between the number of tons of state traffic 
and the number of tons of interstate traffic 
hauled by the carrier, and the variation 
in the length of haul between these two 
kinds of traffic, there is chargeable for 
expenses other than haulage .1659 cent on 
the local traffic and .1092 cent on the inter- 
state traffic.’ 

The Commission then proceeded to ascer- 
tain the cost per ton mile for haulage. 


1 The expenses for terminal charges, damage, 
advertising, etc., were therefore 51 per cent more 
on intra-state traffic than on interstate traffic. 


This was accomplished by dividing the 
operating expenses for the state traffic by 
the number of ton miles of state traffic, 
which produced a haulage charge per ton 
mile of .3884 cent. To this amount charge- 
able for haulage (.3884 cent) was added the 
cost for charges other than haulage (.1659 
cent) producing the fair estimated cost of 
all service for state traffic per ton mile, .5543 
cent. By the same method the interstate 
cost for haulage was found to be .4976 cent 
per ton mile. That is to say, the cost of 
haulage was estimated to be the same 
upon state traffic as upon interstate traffic, 
while the cost for stations and other services 
except haulage, is more upon intra- than 
upon interstate traffic.? 

At this point the Kentucky Railroad 
Commission approached the serious ques- 
tion of the value of the physical property 
within the state and the amount of money 
which ought to be earned upon it. The 
Commission having been furnished by the 
carrier the physical value of the property 
and having ascertained the rate of interest 
which securities of this kind are accustomed 
to produce, the quotations on stocks and 
bonds being considered, it remained to 
ascertain how the fair valuation should 
be divided so that one portion of it should 
produce adequate revenue from state 
freight and another portion produce revenue 
from interstate freight. The first propo- 
sition is to separate this valuation into 
freight and passenger business. While 
the Kentucky Commission assumes that 
this separation must be made, it does not 
seem to have done so. Having determined 
the proper total amount to be earned by 
the carrier, from both inter- and intra- 
state business, it attempts to ascertain 
what shall be used as a basis for dividing 
this fund equitably as between the two 
kinds of traffic. ‘‘Certainly neither gross 
earnings nor net earnings can be a satis- 





‘ The total cost upon the ton mile basis on 
intra-state traffic as found in this case is. 11.4 per 





cent more than on interstate traffic. 
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factory basis of apportionment of these 
charges for this purpose, particularly where 
the purpose of apportionment is to deter- 
mine the propriety of the rates from which 
gross earnings and net earnings result. 
In this case the earnings result from the 
tates in question. This annual charge for 
valuation is in a sense part of the carrier’s 
cost, and to attempt to justify the appor- 
tionment of costs by the earnings resulting 
from rates, and then to justify the’ rates 
by the apportionment of costs based on 
the earnings resulting from the rates, 
would clearly be reasoning in a circle. 
Nor can any suitable basis for apportion- 
ment of this annual charge on account of 
valuation be derived from transportation 
statistics relating to passengers and freight, 
for the obvious reason that there is no 
common transportation unit, except the 
train-mile or car-mile, and the use of the 
train-mile or car-mile would give no help 
in apportioning between state freight and 
interstate freight, because no trains are 
devoted solely to either class of freight, 
nor is any considerable number of cars 
assigned exclusively to either class of freight. 

“Plainly, then, we have left only the 
operating expenses as a basis of appor- 
tionment.”’ 

Having determined that the operating 
expenses are the only available basis for 
apportionment, and being in possession 
of the operating expenses for both state 
and interstate traffic and of the amount 
of money which would be needed to pay 
interest, it ascertained that the interest 
fund was 43.95 per cent of the cost of 
operation. It then took the operating 
expenses chargeable against state freight 
which it multiplied by 43.95 to ascertain 
how much money should be derived from 
the state business in order to contribute 
to the interest fund; that contribution was 
found to be $542,744.. This sum was added 
to the state operating expenses and was 
held to represent the fair amount which 
the carrier should receive from state traffic 





because it included the two elements of 
actual cost of operation and a surplus with 
which to pay interest. 

Commenting upon its own method the 
Commission said: 

“The Commission does not, of course, 
undertake to say that the computations, 
the results of which are hereinbefore set 
forth, are mathematically accurate, for it 
is universally conceded that any exact state- 
ment of the cost to a carrier for performing 
its freight service as compared with its pas- 
senger service, or for performing a part of 
the freight service as compared with the 
remainder, can not be made. The Com- 
misson has merely done the best it could 
with the figures and facts before it, but it has 
endeavored in all its computations to make 
the most liberal allowance for actual valua- 
tion. Yet, with all this, we have a result 
showing charges by this carrier for intra- 
state traffic, within the state of Kentucky, 
which are more than $774,000, in excess 
of just and reasonable rates’’?! 

From the adjudicated court cases it seems 
reasonably certain that the method used by 
the Supreme Court in Smyth v. Ames is 
inaccurate, for the relation which operating 
expenses bear to gross receipts does not 
and can never show the cost of transporting 
the commodities. The method used by the 
Circuit Court of the United States for the 
District of South Dakota could not stand 
the tests applied by the Supreme Court of 
the United States, which tests, it will be 
recalled, were different from the method 
formally used by that tribunal. The method 
used by the Kentucky Railroad Commission 
is clearly more elaborate if not more correct, 


1 For the Louisville and Nashville Railroad 
and some other carriers, the Commission prescribed 
a schedule of rates based upon these findings. 
The schedule covers seventeen classes and dis- 
tances from ten miles and less to four hundred 
and fifty miles (by five mile stéps to one hundred 
miles, and by ten mile steps to two hundred and 
fifty miles, and by twenty-five mile steps to 
four hundred and fifty miles). 
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than those to which reference has been made 
by the Supreme Court. 

While the method of the Kentucky Rail- 
road Commission is most elaborate, yet to 
determine with mathematical accuracy the 
cost of traffic, a definite method has not as 
yet been devised. The difficulty is two- 
fold. First, on the one line of road, with 
a single equipment, two kinds of traffic are 
carried. How is the capital to be separated 
for the purpose of producing revenue upon 
these two kinds of traffic. Again, the method 
used by the Kentucky Commission considers 
the whole schedule of rates, rates in gross, 
and secures its results in figures per ton per 
mile. In short, in the same focus it takes 
a broad survey of all kinds of commodities 
in the two kinds of traffic,and microscopi- 
cally looks at the smallest possible unit of 
measurement: The shipment of a box of 
books is augmented to per ton per mile; a 
shipment of a carload or trainload of vege- 
tables is reduced to the same unit. While 
this unit may be used in mathematics, it 
can be confidentially asserted that it rarely, 
if ever, enters the head of a traffic manager 
making rates; ordinarily he does not con- 
sider the cost of traffic, for he does not 
know it. 

The difficulties in this matter seem to be 
the unwarranted assumptions, within which 
there might be such a variation as to cause 
rates (single or as a schedule) to be unreason- 
ably low on the one hand or extortionate 
on the other. The assumption that the 
future quantity of traffic will remain the 
same,! the assumption that the average 


1 It was said by Mr. Justice Brewer in Chicago 
Grand Trunk Railway Company v. Wellman (143 
6.8: 3396), ~ Must it be declared, as matter of law, 
that a reduction of rates necessarily diminishes 
income? May it not be possible — indeed, does 
not all experience suggest the probability — that 
a reduction in rates will increase the amount of 
business, and, therefore, the earnings?” 

These suggestive queries were quoted and 





haul of both inter- and intra-state traffic 
will not be materially different, the assump- 
tion that operating expenses for a particular 
year are reasonable, the assumption what 
shall constitute fair valuation of the car- 
rier’s property, the amount of tonnage it 
will transport, the fair rate of return, the 
arbitrary rule that all parts of the road 
cost the same to operate per unit,’ the 
equally arbitrary rule that the rate of return 
ought to be the same for all roads and 
branches of roads, that the unit of per ton 
mile is a safe and equitable one, that any unit 
ought to apply to the eight thousand articles 
in numerous classes, that terminal expenses 
are the same for all classes of commodities, 
that the haul on interstate traffic costs the 
same as on local traffic, and finally, but by 
no means unimportant, that the carrier 
shall give us correct figures. These assump- 
tions heretofore made may and may not be 
true. Until proven correct, we cannot hope 
to ascertain to a mathematical certainty the 
cost of transportation to the carrier by any 
of the methods considered or one hereafter 
to be devised. 


WasuinctTon, D.C., February, 1907. 


approved by Mr. Justice Shiras in St. L. & S. F. 
Ry. Co. v. Gill (156 U. S. 648). 


1 It is curious to note that a former president 
of the Louisville and Nashville Railroad analyzed 
the cost of carrying freight on the main line and on 
each of the different branches. Mr. Albert Fink 
summed up as follows: ‘A careful investigation 
shows that, under ordinary conditions under 
which transportation service is generally per- 
formed, the cost per ton mile in some instances 
may not exceed one-seventh of a cent and in others 
will be as high as seventy-three cents per ton 
mile on the same road.”’ That is to say, the cost 
may vary from one to five hundred. It is said that 
the receipts of the Paris and Lyons Company from 
Paris to Marseilles, about one-eighth of the entire 
trackage, produces one-half the net earnings of 
the company. 
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SQUIRE ATTOM’S DECISIONS 


UNDER THE TWELVE OR FOURTEEN MAXIMS OF EQUITY 
AS SPECIALLY EDITED BY HERBERT J. ADAMS 


MAXIM V 
HE WHO SEEKS EQUITY MUST DO EQUITY 


Epitor’s Note: The application by courts 
of the above maxim would seem to be but 
an enforcement of the Golden Rule, and sim- 
ply turning it around would produce a very 
apt and simple paraphase: He must do 
equity who seeks equity. 

During the extension of the shorthand 
notes of the subjoined case, the special edi- 
tor was reminded of the story of a very eco- 
nomical woman. Her frugality centered in 
bargains. Like most females endowed with 
the gift, limited means narrowed and ham- 
pered her splendid capacity’, as does a bottle 
prematurely surrounding a growing cucum- 
ber. At the department stores, if the lady 
was attracted by some article that she had 
not seen advertised as a bargain, the sales- 
man would reassure her by asking if she had 
not noticed it given out as one of their best 
bargains at the price. Unhampered, a mil- 
lion dollars a day would have been but pin 
money to her. It was not often, however, 
that she could not restrain her economy and 
save a nickel to get home on. One day, 
towards evening, she found herself in an 
amazing situation. She probably had not 
been feeling as well as usual, for after ex- 
hausting her list she found herself the happy 
possessor of a quarter. She wished then 
that instead of having made a long list, she 
had simply ordered the whole emporium, 
bargain signs and all. Then a new sign 
caught her eye: “Reduction in Fares; Six 
Rides for a Quarter; Special Arrangements 
with Street Car Company.’”’ Her perplexity 
was relieved, and she rushed for the “Trans- 
portation Department.”’ It was not until 
she alighted from the home bound car after 





riding only six of the twenty-seven blocks 
she had to go, during which she examined 
her purse, that she recalled having ordered 
the last salesman to have everything deliv- 
ered. That “everything’’ included the 
transportation; and “Hank,” with a hard 
day’s work done, due for his supper in fifteen 
minutes. 


EASYMAN v. WILLING 


Matter Brought Here for Final Determination 
after Failure to Settle Same out of Court 


EQUITY OF THE CASE 


While it is allowed by law for one party 
to a dispute to hand out to the other party 
a summons in suit, yet held, that in equity 
such act will not be construed to have been 
done in contemplation of friendly relations 
thereafter, and the court need not wait on a 
preponderance of the evidence to hold that 
such citation is not equivalent in friendly 
design to an invitation to a smoker. 

Where the plaintiff is not seeking any 
equity upon which may be predicated doings 
by him in that line, but only seeks a legal 
cinch, held, that the court will anticipate 
some future seeking, either in this world or 
in the world to come, and apply the conclu- 
sion of the maxim, must do equity, regard- 
less, in so far as the case presents possibili- 
ties. 


STATEMENT OF THE CASE 


Suit to recover judgment for $40.00 for 
various odd jobs on and about defendant’s 
premises during the six months last past. 
Defendant claims to have paid plaintiff’s 
wife the sum of $9.00, claiming credit on 
account. Defendant further claims that 
prior to suit, and conditioned upon the re- 
turn to him by the plaintiff of a certain arti- 
cle of value and usefulness loaned him, 
he made tender of the balance. He claims 
plaintiff refuses to return the property. 
Mrs, Stacy, witness for plaintiff, and neigh- 
bor of both parties, substantiated by the 
admissions of plaintiff’s wife, the $9.00 
claim. Mrs. Easyman had told that her 
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she received the $9.00 in small amounts, 
because her husband would not give her 
money for shopping and club dues. Plain- 
tiff testified without objection that the 
money probably went for female suffrage 
enterprises and upon a mistaken notion as 
to bargains; that he had unearthed a great 
fake in the matter of bargains; that there 
was always some reason that the bargain 
hunter had not time to bother with why 
the bargain price was really a mighty good 
price. He said the stock of goods in the 
attic of his house would never be of any use 
to him, for he was not cut out for a mer- 
chant; and he was afraid to carry insurance 
on his premises because he might get negli- 
gent sometime when he had occasion to go 
aloft. As to refusing to return the rubber 
claimed by defendant, witness said it was 
loaned to him for so long as he desired to 
use it; that he had looked for it in vain, and 
could not now find it, and that it wasn’t 
worth over $10.00 anyhow. He also said 
that Mrs. Stacy was a quarrelsome meddler. 
Mrs. Stacy, recalled, stated that the only 
quarrel she knew of between the parties or 
witnesses was the present suit; and on cross- 
examination as to her relations with neigh- 
bors the court refused to expunge her evi- 
dence, the part especially objected to being, 
that one day as she had to pass a neighbor- 
ing saloon, plaintiff wanted to fight someone 
there who had put him out. “Poor man! 
he was evidently too drunk to know what he 
was about, and was bent on quarreling with 
someone,” 


Murrey MurpuHyson, 

Attorney for Plaintiff. 
L. L. D. Purpy, 

Attorney for Defendant. 


Opinion By Arttom, J. P. 


I. Plaintiff vainly cites the case of Ad- 
ministratrix of Crimp v. Icemann, Tp. 94, 
R. 44 E. 6th P.M. In this case the wife of 
intestate, on the day before his death, col- 
lected a part of his bill for work performed 
for an undertaker. The court refused to 
allow defendant credit forthe amount. The 
reason for this holding was partially that the 
undertaker had knowledge that she intended 
taking advantage of a bargain in crepe that 
afternoon, a bargain that she had some- 





where gotten wind of. It is not shown that 
she gloated to her dying husband over this 
example of her economical virtues; but as 
this same undertaker buried him, the court 
evidently rightly concluded that there was 
something dark besides black oak in the 
wood pile. 

II. The accumulations in the attic under 
the plaintiff’s roof should have made a cor- 
responding impression upon the conglomer- 
ate in the garret under his hat. He should 
be thankful that after his failure to provide 
a little leeway in the matter of occasional 
small change against his wife’s economical 
exploits, she yet found a place to get a little 
honest money, so that she would not be 
watched with an embarrassing closeness 
while in the stores, or followed home by a 
policeman. 

III. The phrase, “equity to a settle- 
ment,’’ spoken of in the books treating of 
the maxim involved herein is full of mean- 
ing, and describes the position a court of 
equity will take in certain cases pertaining 
to the wife’s estate. Where a husband, in 
such court, asks the control and disposition 
of the wherewith of the moneyed partner 
of his joys and sorrows, he will, while com- 
ing into the knowledge of a good maxim, 
be required to secure a settlement for her 
benefit. While it is said the phrase quoted 
is full of meaning, it is thought that courts 
nowadays do not practically have time to 
hark back to the ancient books such cases 
are found in. And it happens to mean 
little in this case, for the wife herein seems 
to have surrounded to some extent upon 
her own motion even her husband’s personal 
avails without his having to be stopped by 
equity with a maxim. 

IV. Under the maxim, equity will not 
enforce specific performance of a contract 
misdescribing property sold thereunder, un- 
less compensation is made equal to the dam- 
age caused by the erroneous description. 
He who seeks equity must do equity. But 
there is no misdescription here. The rubber 
has not been misdescribed. It has not even 
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been described. Plaintiff and defendant 
both touch on the matter softly; and as to 
whether the rubber is hard or soft, it is 
only intimated that it is hard to find; and 
we only know that we do not know what it 
will be like when found. Hence, on such 
an issue both parties would lose with costs. 
It has been admitted that the rubber was 
loaned, and it has an admitted value of 
$10.00. 

V. In the absence of citations on the 
point, it is left a case of doubt in the mind 
of the court, whether it is equitable to insist 
that the husband should have the sole right 
to draw his wages. With a married man 
wages almost universally represent the liv- 
ing, or expense, money of the family. 
Where the husband is a spendthrift, what 
a weekly, monthly, and yearly hardship it 
is upon the wife and children that no one 
but he may dispose of the earnings; and 
under many exemption laws he can laugh 
at legitimate debts for necessaries that har- 
rass them because unpaid by him. Doubt- 
less there are many cases where a prudent 
wife — not a bargain speculator — could 
make a better home with half the wages at 
her command, than will the spendthrift or 
drunken husband with the whole. 

VI. It is the opinion of the court that 
there was no prejudice suffered by plain- 
tiff with respect to the evidence of the wit- 
ness, Mrs. Stacy. Her animadversions on 
plaintiff’s exit from a saloon were surely 
not material. And a self-respecting court 
never likes to take the chance of being the 
butt of the last word of some irrepressible 
female witness. Even when driven to the 
extreme of meting out to the offender pun- 
ishment for contempt of court, there is 
really nothing, we have found, to prevent 
aggravation afterward of the embarrassment 
sought to be avoided. 

VII. One last guess at the subject of the 


bailment in this case — for a discovery of | 


its nature seems almost necessary to a 
proper decision. The court grasps at it, 
and it bounds away, invisible — surely a 





thing to tire. Who would wish to stand in 
this court’s hosiery, and risk to walk wet 
shod, though cushion heeled, the slough of 
despond, with tear tubes welling, in appar- 
ently vain attempt to circumscribe the 
thing that, if it were a pair, maybe would 
make the return trip dry? Who would join 
a band, suspending research here, to trace 
the rubber back to Indiana. No objection 
being offered, the court will erase from its 
mind the yearning for knowledge, remain 
content with ignorance and simply — 
rubber. 

VIII. The case will be continued thirty 
days to give the plaintiff time to find the 
article claimed by defendant. The costs, 
at the same old prices — no special rates — 
payable instanter by foregone conclusion, 
will be against the plaintiff in view of de- 
fendant’s offer to pay the amount claimed 
less $9.00. Judgment will be entered for 
the amount tendered if the plaintiff does 
equity in the premises, otherwise $10.00 
less. 

Situation somewhat reversed. 


MAXIM VI 


HE WHO COMES INTO EQUITY MUST 
COME WITH CLEAN HANDS 


Epitor’s Note:—The special editor 
might have understood the above maxim, 
had it not been for his carefully studying 
it while extending the notes of the subjoined 
case. There is nothing said about rain 
water and soap in connection with ‘‘mits,’’ 
“digits,” ‘‘hooks,” or the distal segments 
otherwise known as manus. There is 
nothing by which he can sense it. 

There are the hands of a clock; and there 
is a maxim that reckons it well for the 
litigant to watch them, and keep the alarm 
wound up. Then there are hired hands; 
yet, though a party to suit chances to 
bring along a clean lawyer, it is thought it 
would be risky unless he is not afraid to take 
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off his own gloves. In somewhat of a 
dilemma, the editor visited the Equitable 
Assurance Company, and an investigating 
committee there was found, apparently do- 
ing the most business. Those of the com- 
pany inquired of claimed that they had 
always had all the equity they wanted, so 
never had had to pay any attention to their 
hands or feet. 

There are exceptions as to the tastes of 
cows — my cow, for instance. The opinion 
herein has commendably followed the beaten 
path of natural history. Though point lace 
and dish rags may be necessary to the sub- 
sistence of some specimens, not anything 
and everything is considered edible to the 
family bovine. Our cow, of whose milk we 
have been selling a teacupful a day, would 
turn from a bale of fresh hay to eat a hair 
mattress. A mop, a kite, are her delight. 
But she is going. She got in and consumed 
quite a number of white laundered pieces 
hanging on some bushes; and we lost the 
milk customer on account of blueing in the 
milk. But we have found another cus- 
tomer — a customer for her. We have sold 
her to a paper mill. 


Dopp v. Dopson 


Originally brought in the same court in 
which tried 


EQUITY OF THE CASE 


Where a division fence is designedly 
placed by complainant beyond his line, 
held, that in suit by him to recover contri- 
bution to the cost of the fence, the maxim, 
He who Comes into Equity must Come with 
Clean Hands, will be applied strictly; and 
it will be the duty of the court to pierce the 
veil of mere fence-building soil for the real 
thing. 

Where, by reason of such placing, com- 
plainant’s cow comes onto the adjoining 
owner’s land, and is there captured for 
cause and taken beyond the fence, held, 
that complainant, by his own misdoings, 
has cut himself off from benefit of equity 
or clergy, as against any lien on the cow 
arising from her wanderings. It is not 
conversion or larceny, and the fence will 





not be deemed a ‘‘fence’”’ for stolen goods, 
though the cow be never so safe as be- 
hind it. 


STATEMENT OF THE CASE 


Complainant claims of defendant $90.00, 
being claim of $40.00 for the material for a 
line fence contracted for by defendant, and 
$50.00 to cover the value of a cow alleged 
to have been wrongfully taken out of his 
lot by his antagonist herein. There is a 
counterclaim of $65.00 for the loss of a lace 
fichu claimed by defendant to have been 
destroyed by the cow in question while 
trespassing. The fence was not produced 
in court, the defendant admitting its exist- 
ence, and that he had agreed to pay for the 
material if complainant would erect it. But 
he alleges, and fairly substantiates, that 
complainant designedly placed the fence 
some foot and a half away from his own 
premises. There was entire agreement as 
to the style of the fence, and there is nothing 
in the evidence tending to show that com- 
plainant placed it so far away because it 
was obnoxious to him. The material had 
been delivered close to complainant’s house, 
and there is evidénce tending to show that 
his physical energy is not of the willing 
kind. The court took the ground that had 
the placing been accidental the fence would 
have been a good deal nearer the material 
as it lay. The evidence offered by com- 
plainant that in winter defendant’s boy 
never shoveled their front walk any farther 
than where the fence was placed, was given 
some consideration; but true monuments of 
survey, long hidden to both parties, but 
known to the complainant before the con- 
tract, being identified by defendant, but not 
produced, the boy’s stopping place was of 
course incompetent. It appears that com- 
plainant’s cow and defendant’s boy were 
running loose at the same time in their re- 
spective yards; that the cow was discovered 
by the defendant’s wife tapping her clothes- 
line; that a moment of anguish followed, 
for before she could utter, the cow’s nose 
was close to the pins, and a costly piece of 
lace was dangling somewhere in the cow’s 
throat; that a handy noose was thrown over 
her horns by the boy, and she was led along 
the fence around into new quarters. Com- 
plainant swore, however, that the boy, 
from the effects of a ‘‘Wild West” show, 
had been practicing for a week on his harm- 
less cow with a lasso, and had caught her at 
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every conceivable disadvantage, even catch- 
ing her, as he believed, by the cud, for she 
had lost it; and he believed she had a right 
to get another off the boy’s folks. Judg- 
ment for defendant. ’ 


‘Gritty ’’ GRIMES, eo 
Attorney for Plaintiff. 


O. N. E. Wricur, 
Attorney for Defendant. 


Opinion By Attom, J. P. 

I. The case at Bar would be easy to dis- 
pose of were it not that there is a contest 
involved. It would be comparatively sim- 
ple if there were not questions of equity as 
well as law to decide. And infinitely. differ- 
ent from the present situation would it be, 
had there been default for want of appear- 
ance. Opportunity for disposal on such 
ground having irretrievably passed, and 
the parties being apparently willing to abide 
the costs, this squabble will be taken up in 
as orderly a way as possible, and the court 
will, to save time, overlook the remark of 
the plaintiff as he left the court room this 
noon, to wit: “‘Double Dod-gast the case, 
anyhow!!”’ 

II. There has been no objection made by 
defendant to the form of the action. It is 
one of money demands. It may have been 
the complainant’s motive — not bringing 
replevin — to avoid the equitable jurisdic- 
tion of this court. Equity is still here, and 
so is the constable. That arm of the court 
overheard a remark of the complainant 
given sotto voce after he had been sworn: 
‘*The pasture has been bad, the winter is 
coming on, and I am glad to get her off my 
hands.’’ Now if he had the grime of fence 
building off his hands, all would be well. 
Yet the cow is off his hands only to this 
extent: the cow was caught by the lasso 
while she was chewing the $65.00 rag. She 
was head, neck, and forefeet beyond the 
border line; and she remained partly beyond 
the line until the impounding in defendant’s 
yard was complete, by leading her down 
along the fence and around to the other 
side. It was an impounding and not a con- 





version. The cow has no more been con- 
verted than the plaintiff himself. 

III. To have equity successfully asserted 
against a party is viewed the same in this 
court, so far as the condition of such party’s 
hands is concerned, as where, from such con- 
dition, a party seeks it in vain. Had com- 
plainant not been at wilful fault in locating 
the fence, this case might have been one 
simply of conversion, and a lien for damages 
and a winter’s feed for a cudless cow might 
not now be staring the complainant in the 
face. The cowis his. There is no question 
about that (see conflicting cases). And the 
situation is not affected by the probability 
that she will, metaphorically speaking, eat 
herself up at his expense, unless he recants 
with sufficient penance. 

IV. There are charges and counter- 
charges of negligence. Negligence will be 
adverted to in a later number of the opin- 
ion —also here. Complainant charges 
carelessness in hanging the lace too near 
the line. He means the division line. De- 
fendant says his wife did not know it was 
cow bait. He, in turn, charges complainant 
with not feeding his cow. While the court 
is willing to receive complainant’s statement 
that he did feed her, but that it took her, up 
to the lassoing practice, a long time to chew 
it, yet we care to dwell neither upon her in 
his yard as a picture of contentment, nor 
upon her in defendant’s yard as a mere bone 
of contention. 

V. Happily there is no question in this 
case involving the ultimate location of the 
fence on the proper line. If the parties still 
desire to carry on the dispute after this case 
is disposed of, they may proceed with it 
through the winter and beyond grass cutting 
time all next summer. They seem to have 
two division lines now to fight it out on, and 
it may take two summers. So far as the 
equity of this court is concerned, any appli- 
cable to this involved matter will be ex- 
hausted in the present case. If the fence 
viewers have none, then the court does not 
know where these neighbors will find it. 
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Attention will be now given to number six, 
which is very important. 

VI. The court’s temptation in aggra- 
vated cases to give expression to unprece- 
dented views, has to be constantly strangled 
in view of more satisfactory cost adjust- 
ments. This d propos the test of the age of 
a minor, given in Kids Chum, No. —, Vol. 
— (circulation guaranteed), to the effect 
that one cannot determine the age of a youth 
by the thickness of the dirt on his hands. 
This case is later than the familiar one illus- 
trating the maxim under view. There (O. 
v. B. 3 Rabbit, 503) a minor, by claiming to 
be of age, procured stock (not a live stock 
case) from trustees having the duty to hold 
it for him till his majority. After attaining 
such age, upon suit brought by him to com- 
pel the trustees to forget that in his infancy 
they had paid some of the stock over, and 
to pay a like amount again, the court ap- 
plied the maxim. They held that although 
in law the baby had been incapable of ac- 
cepting the stock, taking it in the under- 
handed way he did, showed such a condi- 
tion of the hands that the court could not 
wait for him to clean them, even if he could 
have done so. In view of the untarnished 
equities t’other side the fence, the muddy 
work the complainant was drawn into doing 
in performing his part of the contract, has 
rendered him not altogether presentable to 
a court of equity; and the claim that de- 
fendant saw him stake out the line will not 
avail. (See further.) 

VII. It seems there had been no division 
fence for many years. There came a time 
when a tence seemed desirable. The kind 
selected —-a low picket — would have been 





all right to substitute for one there at time 
of contract. But with respect to any fence 
at all at this late day, the court cannot but 
believe that the desire for a fence was really 
grounded in causes that could not be so well 
satisfied as with a high board one, and one 
in which the contract specifications and 
drawings call for the calking of all cracks, 
and adequate reinforcement of all knot- 
holes, both sides, lest they too fall out, 
affording eyelets for curiosity, loopholes for 
enmity, and portholes for gunnery. Though 
no affair of the court, we throw out the hint 
with view to future fence arrangements — 
a hint that the court would throw out any- 
where, on the street even, and without 
costs. 

VIII. With the complainant’s knowledge, 
if not encouragement, there must have de- 
veloped on his side the lot line a rampant 
taste for open work; and the cow took to 
the lace in his neighbor’s yard from the 
promptings of a family trait. Defendant’s 
reputation is saved by evidence that the 
lace is an heirloom, and not in use, but that 
his wife gets it out to clean once or twice 
every hundred years. 

IX. The equities, the fence, the cow, and 
the lace, are all with the defendant. Com- 
plainant has some right to the fence, but 
it is not equitable, and its location is prob- 
ably not suited to his convenience. De- 
fendant will have judgment for his counter- 
claim, and complainant is left to his remedy 
as to the cow. In addition to this liberty 
the latter also has the costs — to pay, and 
the constable is not far distant. 

Maxim Affirmed. 


Davenport, Ia., February, 1907. 
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THE EXECUTIVE AND THE JUDICIARY. 


The attention of the profession should be 
called to the bill introduced by Representative 
DeArmond, which we are informed would auth- 
orize the President to remove judges of the 
lower Federal courts, when in his judgment the 
public welfare requires it. As we have not 
seen the full text of this bill we hesitate to 
criticise its purpose, but if the above is a correct 
interpretation it should call forth speedy dis- 
approval from the profession. However much 
we may regret the cumbersomeness of the pro- 
cess of impeachment it seems a greater danger 
to place the judiciary completely in control 
of the executive. We must consider, not 
merely the possibilities under present political 
conditions but those which may well arise in 
other generations. Even the lowest Federal 
courts are positions of dignity and importance, 
and should hardly be treated in a way that 
might be proper for a country trial justice. 
This is but another phase of the impatience at 
disagreeable decisions of the judiciary which 
is fashionable in other centers than Wash- 
ington. In contrast may be commended the 
tactful deprecation of desire to overstep the 
constitutional separation of powers in the 
address of the Chief Justice of the Superior 
Court of Massachusetts before a committee of 
the Legislature, in advocacy of much needed 
changes in the methods of selecting our jurors. 


THE THAW TRIAL. 


As we go to press the world is watching a 
New York jury facing the problem of the 
unwritten law, concerning which Judge Kernan 
wrote so impressively in our October number. 
There is little of technical interest in the Thaw 
trial, though the attorney of other jurisdictions 
will wonder why it was that so much unusual 
testimony slipped by the district attorney. 
Those of our readers interested in the question 





of ‘‘ emotional insanity” should read an article 
in an earlier number of the magazine by Frank 
B. Livingston (V. vii, p. 368) entitled ‘“‘ Moral 
Insanity as a Defence to Crimes,’’ where the 
decisions are collected. The issues of fact in 
the case, however, are presented in a some- 
what unusual form, and it must be admitted 
with unusual skill by the defense, and the 
questions of relevancy of testimony doubtless 
will prove precedents. The reai importance 
of the case, however, lies less in its legal 
than in its social interest. The fact that 
so many will be inclined to credit acquittal 
to the influence of enormous wealth will add 
another stone to the structure of discontent. 
Though the manner of presentation of evidence 
of insanity will make it difficult to determine 
the extent of the influence upon the New 
York jury of the covert plea of justification, 
nevertheless an acquittal unfortunately will 
accentuate popular misunderstanding on this 
important subject. 


JUDICIAL DISCRETION. 


The utterances of Mr. Justice Gaynor of New 
York are always striking, and in his brief contri- 
bution to the January Bench and Bar (V. viii, 
p. 15), entitled ‘‘ How to Stop Perjury in Our 
Courts,” he calls-to our attention matters of 
great importance. Whilecommending the move- 
ment to make solicitation of personal injury suits 
a penal offense, he insists that the chief responsi- 
bility for perjury in these cases is due to the fail- 
ure of trial judges to avail themselves of their 
right to commit perjurers on the spot. The 
reluctance of judges to take a firm stand in this 
matter and indeed their tendency not to avail 
themselves of their undoubted right to discuss 
the evidence of witnesses in their charge to 
the jury he says is due to the “ proneness of 
appellate judges in recent years to meddle 
with and adversely criticise trial judges in 
matters entrusted to the discretion of the latter 














XUM 


EDITORIAL DEPARTMENT 179 





for the orderly and safe administration of jus- 
tice,’ There are many who lament the delays 
and uncertainty of trial litigation as compared 
with that in English courts, and critics have 
usually attributed this to the inferior caliber 
of our trial judges. The trial bench now sug- 
gests another point of view which appellate 
judges would do well to heed. 


A WISE REFORM 


New York has recently adopted a rule de- 
signed to expedite the collection of claims to 
which there is no real defense and to prevent 
dilatory pleas. The rule is similar to that of 
the English courts which has been discussed in 
our pages frequently, and somewhat like that 
for a long time in force but with little effect in 
Massachusetts. One provision of the New 
York rule, however, suggests a means whereby 
in the hands of a really efficient judge it may 
greatly aid the expeditious hearing of these 
cases. This is the portion of the rule that gives 
the court authority in its discretion in deciding 
upon the motion to place the case on the special 
calendar, to require stipulations as to facts not 
really controverted, require consent to the ex- 
amination of a party-or witnesses before trial, 
the production of books, papers, or documents, 
or the giving of security to pay any judgment 
in favor of the plaintiff. 


LEGAL STYLE 


In a recent number of the London Law 
Times is a brief contribution on the influence of 
law books, calling attention to the profound 
influence that some of our classic treatises have 
exerted upon famous lawyers of later times by 
reason in large measure of their literary qual- 
ity. Blackstone’s ‘‘Commentaries,’’ Bentham’s 
“The Rationale of Judicial Evidence,” and 
Smith’s ‘‘ Leading Cases ”’ are cited as conspic- 
uous examples of legal treatises of this sort. 
It was the impression produced by reading a 
two volume copy of Blackstone’s ‘‘ Commen- 
taries ’ which Abraham Lincoln, the country 
storekeeper, found among the effects bought 
of an emigrant, that crystalized all the results 
of Lincoln’s omnivorous reading into a cohe- 
rent unity and determined his career. The 
merits of style in otr text books are unfortu- 





nately seldom considered by publishers or 
reviewers, and indeed amid the mass of ill- 
digested compilations which is being constantly 
thrust upon us we are justly grateful if a book 
is reasonably clear and accurate, and can for- 
give crudities of style and arrangement. It is 
pleasant, however, in this connection to note 
that in a recent editorial in a London newspaper 
American law books were held up as an exam- 
ple of effective English in contradiction of the 
assertions made in discussions in the current 
English press that the English of America is 
inferior in standard to that of old England. 


CLIENTS’ ACCOUNTS 


An interesting question which is now under 
discussion in England is the calling of a meet- 
ing of the Council of the Law Society to con- 
sider the advisability of appointing a commit- 
tee to inquire into the subject of the custody 
of clients’ moneys. The subjects to be con- 
sidered are: 

1. The methods in which the solicitor 
should keep the accounts of himself and his 
clients. 

2. The keeping and auditing of trust 
accounts. 

3. The conduct of professional business. 

4. The formation of a guarantee fund. 

‘“‘ The cases of defalcation which occur from 
time to time,” says the Law Times, ‘‘ show 
that these are matters which demand the 
earnest attention of the profession.”” In Eng- 
land the specialization of the work of the 
solicitor makes regulation of the sort of legal 
work here under consideration an easier mat- 
ter perhaps than in our country where the 
work of the attorney and the_solicitor are per- 
formed by one person. We are not, however, 
without our regular reminders of the import- 
ance of the consideration of this same question 
by our own Bar associations. Few profes- 
sional or business men have the temptations 
to dishonesty that are spread before the 
attorney, and it is believed that many cases of 
misapplication of a client’s funds are due to 
the consequences of what was originally 
merely careless mingling of personal and 
agency accounts. If any definite regulation 
is found expedient by the English societies it 
would be well for our own to give them care- 
ful consideration. 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review. 





Conducted by Witi1amM C. Gray, of Fall River, Mass. 





Huge corporations, both the so-called ‘“ trusts’’ and the railroads, receive an unusual 
amount of attention in the recent legal magazines, and several of the articles on the subject 
are of exceptional merit. The related subject of interstate commerce, both from an historical 
and a legal viewpoint, gets treatment commensurate with its vast importance to the nation. 
General readers will find much to interest them along those lines, and are also specially recom- 
mended to Dean Bigelow’s striking address on the conception of law. Readers interested in 
special lines will find many papers valuable for their purposes listed under the appropriate 


titles. 





BAILMENTS (Contract Against Liability for 
Negligence). In the February Harvard Law 
Review (V. xx, p. 297), Hugh Evander Willis 
writes on the actual and the ideal state of the 
law on “The Right of Bailees to Contract 
Against Liability for Negligence.’’ His con- 
clusion is: 

‘* We have admitted that if it were a purely 
private matter between the shipper or passen- 
ger and carrier, as the New York courts main- 
tain, absolute freedom of contract would be the 
best rule. Granting the public interest, it may 
be urged in favor of freedom of contract to relax 
and modify the strict rule of responsibility that 
it would enable carriers to reduce their rates of 
compensation (surely a public benefit), and if 
this did not lead to the introduction of new 
evils, against which it is the policy of the law 
to guard, it is of course an end to be sought. 
But the danger of leading in other serious 
evils is very great, well-nigh inevitable. The 
condition of our carrier service is bad enough 
under existing conditions; a relaxation of 
liability which would tend to make it more 
careless, more unobliging, more dangerous, 
would be intolerable. Again, it may be 
claimed, a common carrier ought not to be 
made an insurer without the rights of an in- 
surer; that the only resemblance his business 
bears to the insurance business is his liability; 
and that it seems especially harsh and unjusti- 
fiable to hold the common carrier liable for 
the frauds perpetrated on the consignor by 
third parties. The answer to this objection is 
that, if it is necessary to protect the interests 
of the public, the public, without other reason, 





has a right to impose even such a liability as 
a condition to the exercise of, the carrier’s 
franchise. 

‘“In view of all these considerations and of 
the methods by which at the present time 
common carriers must carry on their busi- 
ness, it seems to me it is against public policy 
to allow a common carrier to contract away 
his liability for negligence either in the 
carriage of goods or of passengers; but that 
public policy would not prohibit such contracts, 
clearly, in the case of the simple bailments not 
affected with a public interest, nor even in the 
case of innkeepers and other bailees affected 
with a public interest. The cases and legis- 
lation supporting these propositions have the 
better reasoning. However, in the instance of 
common carriers, it must be admitted, as 
should be expected, the tendency of the law 
seems to be slowly the other way, towards the 
allowance of special contracts. Express mes- 
sengers and persons riding on free passes may 
now make such contracts, a great many courts 
allow still further latitude, and in the further 
progress of the law the doctrine may encroach 
into the territory of passengers for hire and the 
territory of goods and live stock. But it does 
not seem as though the time were yet ripe for 
such changes, and haste in this direction should 
be made slowly. Before the clamor of private 
convenience is listened to it should be certainly 
and definitely decided that the interests of the 
public are safeguarded. The effect of letting 
the bars of public policy down and the free- 
dom of contract in, where that policy has been 
tried, has not proven an unquestioned and 








eee. EGA 









































EDITORIAL DEPARTMENT 181 





indisputable success. The legislation in Eng- 
land registers the protest of the English people 
against the interpretations of the courts. 
Dissatisfaction “is felt in New York. It is not 
alone the fact that common carriers are pur- 
suing a public employment that should pre- 
vent their making contracts limiting their lia- 
bility for negligence — there are other public 
employments perfectly compatible with abso- 
lute limitations of such liability — it is more 
because of the magnitude of the business, its 
monopolistic character, and the conditions and 
dangers surrounding its management.” 

BIOGRAPHY. “ James A. Reid, Dean of 
the Faculty of Procurators in Glasgow,’’ Anon., 
Scottish Law Review (V. 23, Pp. 37). 

CARRIERS. ‘A Treatise on the Law of 
Carriers as administered in the Courts of the 
United States, Canada and England,” by 
Robert Hutchinson, Third Edition, by J. 
Scott Matthews and William F. Dickinson of 
the Chicago Bar, 8 vo. Vols. III, pages ccc 
xxi, 2350, Chicago, Callaghan & Co., 1906. 
Hutchinson on Carriers has long been recog- 
nized as the standard American treatise on 
this subject. Unfortunately, Mr. Hutchinson 
died even before the first edition was actually 
given to the public. All the work since then, 
consequently, has had to be done by other 
hands. The second edition, published fifteen 
years ago, was edited by Professor Mechem, 
and that edition maintained and added to the 
already high reputation of the work. In the 
years since this second edition many other 
works on carriers have been published, but 
though many of them have been of some value 
none approached Hutchinson. A new edition 
of this work is, therefore, very welcome to 
the profession. 

The particular changes made in this edition 
are set forth in detail in the editors’ note, and 
it would serve no useful purpose to recapitu- 
late them here. Suffice it to say the editors 
have maintained, without change, the chapter 
and sub-chapter divisions of the previous 
edition. The changes have been in the 
insertion of additional sections within the 
chapters and the expansion or rearrangement 
of other sections. An examination of some 
of the sections added by the editors of this 
edition shows that they have modeled their 
work on Mr. Hutchinson’s. They have given 








in those sections a statement of principles 
and not merely a statement of the findings 
in particular cases. Although the second 
edition was in one volume, and this in three, 
the text has not been expanded in the same 
proportion. The thickness of the paper used 
and a slight change in the setting of the type 
account for part, and a very much larger 
index and increased table of cases account 
for a still greater part. It should be noted, 
however, that whereas in the second edition 
there were 818 sections, there are in this 
edition 1446. The number of cases in the 
second edition was approximately 5,000; in 
this edition they are double that number. 
The editors have used good discrimination in 
the cases which they have added, but they 
seem to have included all new cases of impor- 
tance. The editors have perhaps wisely 
excluded all street railway cases. 

The makeup of this work is excellent. 
The references in the table of contents, in 
the table of cases cited, and in the index, are 
to sections, thus avoiding confusion by uni- 


‘formity. At the beginning of the first volume, 


there is a table of contents 6f all three volumes, 
and in each of the other two volumes there 
is a table of contents for the particular volume. 
Considering the size of the work, this will make 
the volumes more readily usable. There is, 
furthermore, a detailed table of the contents 
at the beginning of each chapter. The index 
in the third volume is one of the most elaborate, 
if not the most elaborate, which the reviewer 
has seen, covering as it does six hundred pages. 
It is fair to say that by the use of this index 
any topic in the law of carriers treated in this 
work can be found. Only one criticism of 
the index may be made, and that is that the 
sub-headings are not arranged alphabetically, 
nor do they begin with the significant word. 
This makes it necessary to read through all 
of the sub-headings in order to find the par- 
ticular one that the user wishes. Taken all 
in all this work is one of the most valuable 
that has recently been published, and no 
practitioner can well afford to be without it 
if his practice brings to him questions in the 
law of carriers. S. H. E. F. 
CONSTITUTIONAL LAW. ‘“ Federal Em- 
ployers’ Liability Act Unconstitutional,” by 
Walter Evans, Judge, Law Notes (V.x, p. 208). 
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CONSTITUTIONAL LAW. ‘The National 
Constitution,” by Joseph Culbertson Clayton, 
American Lawyer (V. xv, p. 19). 


CONSTITUTIONAL LAW. ‘ The Amend- 
ment of State Constitutions,” by James Wilford 
Garner, American Political Science Review 
(V. i, p. 248). 


CONSTITUTIONAL LAW (Citizenship of 
Corporation). ‘“‘A Legal Fiction with Its 
Wings Clipped,”’ by Simeon E. Baldwin, in the 
January-February American Law Review (V. 
xli, p. 38), is a discussion of the fiction by 
which the United States Supreme Court de- 
cided a corporation to be a citizen of the state 
to which it owed its existence, not because it 
was “ an artificial person of its creation, having 
no right to exercise its franchise elsewhere ; not 
because its managing officers were exercising 
its franchises there; not because all its share- 
holders were in fact citizens of the state; but 
because the court had concluded to make the 
false assumption that they were, and to hear 
no proof to the contrary... . 

‘This fiction took definite, and, as it was 
supposed, final shape in 1862, at the hand of 
Chief Justice Taney, in the Ohio & Mississippi 
Railroad case. But as time went on, and cor- 
porations of an interstate character and com- 
position became numerous and powerful, new 
difficulties became apparent in working under 
it. The Supreme Court, in 1896, apologetically 
described its creation as a step which ‘ went to 
the very verge of judicial power.’ Nine years 
later, in Doctor v. Harrington, they marked 
the limits of the verge, but in such a way as 
practically to overrule many of their earlier 
decisions. 

““ New Jersey shareholders in a New York 
corporation brought, by reason of their inter- 
est as such, a bill in equity against another 
New York corporation, to which they made 
the former corporation a defendant, on an 
apparently good cause of action in the Circuit 
Court. The cause was dismissed because of 


the conclusive presumption that all the share- 
holders of each company were citizens of New 
York. ...On an appeal to the Supreme 
Court this decree was reversed. The reason, 
said the brief opinion by Justice McKenna, for 
adopting the presumption, was to establish the 
citizenship of the corporation for the purpose 





of jurisdiction in the Federal Courts. ‘ This, 
then, was its purpose, and to stretch it beyond 
this is to stretch it to wrong. It is one thing 
to give to a corporation a statis and another 
thing to take from a citizen the right given 
him by the Constitution of the United States.’ ” 

A new generation of judges had twisted an 
old theory into new shape, thinks Judge Bald- 
win. ‘‘ The real error of the Supreme Court 
. . . lay in Marshall’s rejecting the first claim 
set up in the Deveaux case. A corporation 
should have been held, by virtue of its own 
personality, to be a citizen of the state which 
created it, within the meaning of Article III 
of the Constitution, notwithstanding it could 
not be deemed a citizen within the meaning of 
Article 1V. The purposes of the two provisions 
were obviously so different, that the word 
citizen might fairly be taken to have in each 
a different sense. 

“To treat an artificial person thus as a 
citizen might have been itself indeed the asser- 
tion of a legal fiction, but it would have been a 
fiction far simpler and more manageable than 
one created by a legal presumption of a state 
of facts which, in nine cases out of ten, every- 
body knew did not and in the nature of things 
could not exist.” 

CONSTITUTIONAL LAW (Commerce Clause). 
Judge Walter C. Noyes’ article on ‘‘ The Devel- 
opment of the Commerce Clause of the Federal 
Constitution,” in the February Yale Law 
Journal (V. xvi, p. 253), is an illuminating 
historical paper. He sees in the commerce 
clause and its increasing importance the most 
striking illustration of the principle of consti- 
tutional evolution through interpretation. 
‘‘ The series of decisions marking that develop- 
ment mark, also,’’ he says, ‘‘ American com- 
mercial progress, and furnish the most enduring 
monuments of the greatness of the tribunal 
which rendered them.” 

After tracing the development he prophesies 
that ‘‘the end is not yet. The tendency in 
this country toward a centralization of power 
is increasing. The field of the national govern- 
ment is constantly widening. The nation is 
dealing more and more with problems formerly 
thought to belong exclusively to the states. A 
unity is growing out of a union. And the 
primary source of all this nationalizing power 
is the commerce clause of the Constitution.” 
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CONSTITUTIONAL LAW (History). In the 
February American Political Science Review 
(V. i, p. 200) appears one of a series of studies 
of our state constitutions entitled ‘‘ General 
Tendencies in State Constitutions,” by James 
Quayle Dealey, which begins as follows: 

‘“ Throughout classical and medieval phil- 
osophizing runs a theory of a paramount or 
fundamental law, permanent in kind, because 
fixed in nature. This theory in its modern 
form, after voicing itself for a time in the Crom- 
wellian period, came to the front in the Ameri- 
can Revolution and found its proper expression 
in the written constitution. In our Federal 
system, owing to the rigidity of the national 
Constitution, the development of that docu- 
ment must be traced in the varying decisions 
of the Supreme Court of the United States. In 
the Commonwealths a more flexible system of 
amendment prevails, and for that reason 
changes in what the states consider to be their 
fundamental law, may be traced more easily 
in the constitutions themselves, subject as 
they are to frequent revision and amendment. 

‘‘In the Revolutionary period these consti- 
tutions were few in number, small in size, and 
contained a mere framework of governmental 
organization, now they are filled with details, 
so petty in many instances as hardly worthy 
even to be dignified as statutory. 

‘*TIn conclusion, attention may well be called 
to the practical disappearance from our con- 
stitutions of some old-time provisions. Among 
these may be mentioned the annual election, 
and the annual session, the governor’s council, 
and unequal representation of the people in 
law-making bodies, the life tenure of judges, 
and the advisory capacity of the Supreme 
Court. Religious restrictions on office-hold- 
ing, and the property qualification for suffrage, 
with very slight exceptions, have gone; the 
town system of New England is dying in that 
section and does not exist: outside of it. The 
real local units of administration now are, (1) 
the rural county with its numerous subdivi- 
sions, and (2) the incorporated city, both of 
which are gaining power throughout the 
United States. 

“‘ If general tendencies in the making of con- 
stitutions may be condensed into a sentence, 
we may say that governmental powers are 
centering in the electorate, which voices itself 
through the ballot and the convention.” 





CONSTITUTIONAL LAW (Income Tax). 
‘The Income Tax and the Constitution,” 
by Edward B. Whitney, Harvard Law Review 
(V. xx, p. 280). 

CONSTITUTIONAL LAW. (Judicial Power). 
With an article entitled ‘‘ Judicial Dispensation 
from Congressional Statutes,”’ in the American 
Law Review (V. lxi, p. 65). William Trickett 
re-enforces his former argument that the power 
of the United States Supreme Court to declare 
statutes unconstitutional was ‘a_ great 
usurpation,’ and entirely unintended by 
the framers of the Constitution. William 
M. Meigs has vigorously attacked this position 
in an article noted in the December GrEEN 
Bac, and the present paper is an equally sharp 
reply, concluding with the statement “ that, 
if the courts possess the power to declare acts 
of Congress void, they owe it, not to the 
intention of the makers of the Constitution, 
but to what Chief Justice Gibson has termed 
‘necessity ’ which seems to be another name 
for their own desire.”’ 


CORPORATIONS. ‘The Abuse of the 
Corporation Charter,” by Don. E. Mowry, 
Central Law Journal (V. Ixiv, p. 49). 


CORPORATIONS (Stock). ‘It is quite 
apparent that there are some features of our 
corporate system which require re-adjustment, 
if not abandonment,” says Frederick Dwight 
in the February Yale Law Journal (V. xvi, 
Pp. 247), in an article on ‘“‘ The Par Value of 
Stock.”” The practice of requiring a ‘‘ par”’ 
or face value for every share of stock seems 
to him unnecessary and now in many cases 
harmful. 

‘* Of course, if, as is the case with ‘ monied ’” 
corporations, the entire capital had to be paid 
by the stock subscribers in cash, and thereafter 
maintained intact as a permanent and undi- 
minished fund above all debts, there would 
be some justification for establishing a par 
value. But as stock may now be issued for 
money, labor performed, or property, and, 
in the absence of fraud, no question may be 
raised as to the actual value of the labor or 
property by which the payment is made, the 
gateway has been opened for the most astound- 
ing inflation. ... The par value, conse- 
quently, has become little more than an 
attempt to create the semblance of value by 
the activity of the printing press. ... That 
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it has become the merest fiction is also evident 
from the fact that courts have _ disre- 
garded it when recognition would have been 
inequitable. .. . 

‘“ One hesitates in this era of unrestrained 
language to express unduly harsh judgments, 
but it seems as though the chief attraction 
of the habit of creating apparently definite 
values were the unusual opportunities it 
affords to mislead.” 

Mr. Edward M. Shepard has suggested that 
the law should not require for shares any 
money denomination, that is to say, any par 
value. Mr Dwight says: 

‘This seems to be eminently sound. But 
why should we not go a step further and 
prohibit corporations from giving any apparent 
value to their shares instead of merely per- 
mitting them to refrain from so doing? Let 
every company, for instance, set forth in its 
charter, instead of the arbitrary ‘ capitali- 
zation,’ a statement of all. property it has 
received or will receive and the number of 
shares it is proposed to issue. Each one 
would then represent, without any obscurity, 
a proportionate interest only in the net assets 
of the corporation. 

“It is always difficult to prophesy with 
accuracy what practical effect will be produced 
by new methods. But it seems reasonable 
to suppose that the change suggested, apart 
from conforming to the simple truth and 
preventing much misconception, would have 
some positive and beneficial results. Thus 
it would at least tend to lessen the absenteeism 
that is so conspicuous now in corporate man- 
agement. What does the average stockholder 
know about his company? ... If it were 
brought home to him that his interest was an 
indeterminate one, obviously dependent upon 
the varying fortunes of the corporation, he 
would be far more apt to follow its operations 
in detail and request periodical statements. 
And this would probably result in a publicity 
that is not vouchsafed, but which is certainly 
one of the most legitimate of present day 
demands. . . . It would be quite as easy 
to pay dividends at so many dollars a share 
as upon a percentage basis. And if it seem 
necessary or desirable to continue the division 
into classes of preferred and common stock, 
the preference of the former in the distribution 





of assets could be placed at any reasonable 
figure.”’ 

CORPORATIONS (see Foreign Corporation 
Constitution Law, Railroads and Trust Regu- 
lation). 

DAMAGES. ‘“ Measure of Damages,” Anon., 
Oklahoma Law Journal (V. v, p. 225). 

DAMAGES. “ Mental Anguish Doctrine in 
Telegraph Cases,” by George A. Lee, Central 
Law Journal (V. xiv, p. 108). 


DIGESTS (Massachusetts). ‘‘ A new Massa- 
chusetts Digest.’”” Lawyers should not part 
with their old Massachusetts Digest until they 
have assured themselves that the one recently 
published will supply its place. The three 
volumes of the digest published in 1881 in- 
cluded 127 volumes of reports. The next 34 
volumes were contained in a fourth volume 
and 16 volumes more in a supplemental fifth 
volume of the digest, and the addition of the 
12 volumes ending with volume 189 of the 
reports would not have made this fifth volume 
equal in size to the fourth, if the same propor- 
tion had been preserved. In consolidating 
these two supplemental volumes with the 
three original volumes, it might have been 
expected that some condensation would have 
been possible. But the makers of the new 
digest have managed to inflate this material 
into eight large volumes. The index of cases 
alone fills 829 pages, while that of the old 
digest and supplements, with a proportionate 
addition of 38 pages for the 12 additional vol- 
umes of reports, would occupy 480 pages. 
Yet the new index gives, under the defendants’ 
names, only a reference to the plaintiff’s name, 
instead of giving also, as the old one does, a 
reference to both the reports and the digest, 
which are to be found in the new index only 
under the plaintiff’s name, where a second 
search must be made. 

The arrangement of the new digest is en- 
tirely different from that of the old, but the 
preface states that the old digest has been 
carefully studied and the material freely used, 
though this is not apparent in the result that 
has been produced. It is satisfactory to notice 
that cases on the construction of wills have 
been placed under the title of ‘‘ Wills,” where 
they belong, instead of under the quaint head- 
ing of ‘“‘ Devise and Legacy,” where no one 
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nowadays would think of looking for them. 
The titles of ‘‘ Assumpsit ’’ and ‘‘ Trover ” are 
however retained, though assumpsit and trover 
were abolished in 1851, and cases on conversion 
of chattels are indexed under the title of 
““Trover and Conversion,’’ while ‘‘ Conver- 
sion ’’’ is devoted to a few cases on equitable 
conversion. Under the title ‘‘ Calls” there is 
only the cross-reference, ‘‘ In deeds, see Bound- 
aries, §11,”" under which heading there are a 
number of cases about boundaries, but noth- 
ing relating to ‘“calls’’ or even indicating 
what they are, but possibly that is a name by 
which boundaries are designated in the region 
where this digest was made. ‘‘ Ground-rents ”’ 
is a title under which it is inconceivable that 
anyone should look for anything, but it occupies 
a whole page with three short notes, the long- 
est of which consists of ten lines. The first of 
them consists of this remarkable statement, 
‘“A lease for 1000 years conveys the fee,” 
which is supposed to have been decided in 
Ipswich Grammar School v. Andrews, 8 Met. 
584. It is hardly necessary to say that no 
such point was decided (it was not even raised), 
but on the contrary it was decided that the 
plaintiffs had a good title to the reversion 
expectant on the termination of a term of 
1000 years. The case is correctly stated in 
the old digest. An equally misleading note 
will be found under Wills, col. 15,184, §45, as 
to Thayer v. Wellington, 9 Allen 283, viz., ‘‘ An 
instrument to which a will refers must be exe- 
cuted with the same formalities as the will 
itself.””. The note of Wood v. Willis, 110 Mass. 
454, under Bond, ‘‘ Nature and essentials in 
general”’ (col. 1728), states only that a bond 
was made containing certain provisions, but 
does not indicate any point involved or de- 
cided. The title ‘‘ Highways” while it in- 
cludes some public ways that are not highways, 
does not include streets in ‘‘ incorporated 
cities,” which are. The arrangement of all 
ways, public and private, under the familiar 
title of ‘‘ Ways’’ was much more convenient. 
The useful collection of cases under ‘‘ Words ” 
has disappeared, and under that heading there 
are only a number of cross-references to other 
headings without any references to cases, and 
it does not contain the same or anything like 
the number of words or phrases contained in 
the old digest. 





The cases in Pickering, Metcalf, Cushing, 
Gray, and Allen, are referred to as if those 
reports formed part of a series of Massachu- 
setts reports numbered consecutively from the 
beginning, and the regular citation by the 
name and volume of the reporter is only given 
in parenthesis; thus, the ninth volume of Cush- 
ing is referred to as 63 Mass. (g Cush.). The 
printing of the names of the cases in the same 
type as the text, instead of in italics as usual, 
is an inconvenience and makes it less easy to 
distinguish the case from the rest of the page. 
The type is smaller and less distinct than that 
of the old digest, but the use of leads makes 
the same number of lines fill more space. The 
columns are broken up by numerous subdivi- 
sions and headings and references to the Cen- 
tury Digest, and the titles are generally pre- 
ceded by descriptions of their contents in large 
type and often occupying considerable space; 
thus, the title Bills and Notes is preceded by 
10 pages of explanation and description and 
cross-references, Evidence by 21 pages, Wills 
by 13 pages. This adds very much to the size 
of the book, but the short and condensed indi- 
cations under the principal headings in the 
old digest were better and more useful. 

As the new digest comprises only 12 volumes 
of reports beyond those contained in the five 
volumes of the old digest and its supplements, 
it is likely that the latter may still be useful 
even to those who invest in the new work. 
The original digest in three volumes will 
probably be found a more accurate, and 
possibly a more convenient, book of reference 
to the first 127 volumes of reports. The two 
supplements are not so good as the original 
digest, but it is hard to say that the new digest 
is better. Is it too much to hope that some 
Massachusetts lawyers may take in hand the 
preparation of a new and convenient digest of 
the volumes following the 127th volume of 
reports? In five years the new digest will 
be more behind than the old digest and sup- 
plements are now. If they should begin now, 
taking the last volume first and working 
backwards, at the same time keeping up with 
the new volumes as they come out, we might 
have a good digest ready in about five years. 
It should not follow too closely the old digest, 
for in that the notes of cases were too long and 
consisted too much of hard statements of 
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details in which the principle of the decision 
was not always clearly apparent, and there is 
room for improvement in the titles and arrange- 
ment. But diffuseness and trifling sub-divisions 
and classifications, and all attempt at making 
a big and pretentious book should be avoided. 
A good digest of the volumes 128-208 ought 
to be contained in two moderate sized volumes. 


DOMESTIC RELATIONS. ‘“* Limitation 
Applicable to Suits for Restitution of Conjugal 
Rights,’ by Durga Charan Bannerjee, Bombay 
Law Reporter (V. ix, p. 19). 


DOMESTIC RELATIONS. ‘ Adoption by 
Hindu Widows,” by Sir Edward Candy, 
Bombay Law Reporter (V. ix, p. 1). 


EMPLOYERS’ LIABILITY (Federal Law). 
Report of the committee appointed at the 
Conference of Counsel for Railroad Companies 
on the questions arising under the Act of 
Congress known as the Employers’ Liability 
Act. 

Thé publisher of this pamphlet is not named, 
but it is signed by the members of the com- 
-mittee headed by Henry L. Stone of Louisville, 
Ky., General Counsel for the Louisville and 
Nashville R. R. Co. It should be consulted 
in preparing any case under the new act. 


EMPLOYERS’ LIABILITY (see Constitu- 
tional Law). 


EVIDENCE. “‘ Privileged Communications 
between Attorney and Client,” by W. C. 
Rodgers, Central Law Journal (V. ixiv, p. 66). 


EVIDENCE. ‘“ Admissibility, in a Criminal 
Trial, of the Former Testimony of a Witness, 
Since Dead,” by Walter R. Staples, Virginia 
Law Register (V. xii, p. 755): 


FOREIGN CORPORATIONS (State Control). 
The difficulties and uncertainties in dealing 
with foreign corporations under our dual sys- 
tem of government are the theme of ‘“ The 
Interstate Commerce Clause and State Control 
of Foreign Corporations,” by Frank E. Robson, 
in the February Michigan Law Review (V. v, 
p. 250). 

‘* Without undertaking to compare the stat- 
utes of the different states, it is enough to say 
that it is more difficult for the manufacturer 
and merchant doing an interstate business to 
keep himself advised of the details of the laws 





relating to foreign corporations than it was 
for the trader of the early days to keep track 
of the value of colonial currency, or the mer- 
chant of more recent times to know the value 
of ‘ wildcat bank’ bills. This conflict in the 
statutes and in the decisions of the courts con- 
struing them has had a harmful effect in 
many ways. Credits have been restricted and 
sometimes wholly withheld from fear of meet- 
ing a defense of some violation of the local 
statutes upon an attempt to enforce contracts 
or payment for goods sold and delivered. A 
variety of ingenious methods of evading the 
statutes with more or less success has been 
evolved. I believe that manufacturers and 
merchants engaged in interstate commerce, as 
a whole, would gladly comply with the laws of 
the different states if they were certain as to 
what would be required of them, if there was 
at least a tolerable uniformity in the require- 
ments, and if these statutes were free from dis- 
crimination in favor of domestic corporations. 

‘* What is the remedy? Something can be 
done probably by continued and constant agi- 
tation for the enactment of uniform laws by 
the several states. Our ‘ Negotiable Instru- 
ments ’ law is a notable instance of what can 
be accomplished by persistent effort.’’ 

Mr. Robson thinks much can be done by 
Congress. Commissioner Garfield has recently 
favored the requirement of a Federal license to 
engage in interstate commerce. ‘‘ The scheme 
suggested certainly contains many meritorious 
features, and on the other hand is surrounded 
by many practical and legal difficulties, which 
must be met in its actual development. But 
whether the scheme of a Federal license for 
corporations engaged in interstate commerce is 
workable or not, it would seem that valid laws 
could be enacted along the principles presented 
by the Railroad Act of 1866 and the so-called 
Wilson Act of 1890 which would afford protec- 
tion to the corporations engaged in interstate 
commerce, and at the same time relieve them 
from the burdens now imposed by the conflict- 
ing acts of the many states and territories. 
The Railroad Act of 1866 is affirmative and 
progressive in its nature, abolishing state lines, 
as it were, and permitting and promoting the 
formation of continuous lines of transporta- 
tion. The Wilson Act is negative in its char- 
acter, by determining the point at which a 
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transaction shall cease to be interstate com- 
merce and become the internal commerce of 
the state; both acts preserve the rights of the 
states, and at the same time dispose of the un- 
seemly conflict theretofore existing. Under 
such a statute the right of a corporation to 
make contracts out of the state creating it — 
its interstate commercial transactions — could 
be preserved, and at the same time a uniform 
system of requirements could be provided 
under which citizens of the several states 
might be informed of the financial responsibility 
and legal character of the foreign corporations 
with whom they deal, and due service of pro- 
cess might be had within the bounds of each 
state. Such regulations would of necessity 
restrict the powers now exercised by the states, 
but at the same time corporations now en- 
gaged in interstate commerce would within 
certain limits be subjected to state laws. Neces- 
sarily such regulations could not directly inter- 
fere with the internal commerce of the states.” 


HISTORY (The Supreme Court). In the 
February Yale Law Journal, George P. Costi- 
gan, Jr., writes of the history, functions, and 
methods of The Supreme Court of the United 
States (V. xvi, p. 259). 


INTERNATIONAL LAW. “ The Third In- 
ternational Conference of American States,”’ 
by Paul S. Reinsh, American Politica! Science 
Review (V. i, p. 187). 

INTERNATIONAL LAW (Japanese Treaty). 
Simeon E. Baldwin writes in the Febru- 
ary Columbia Law Review (V. vii, p. 85) on 
“Schooling Rights under Our Treaty with 
Japan.” 

“The underlying question, it will be 
observed, is not, as things stand, whether the 
United States can by treaty virtually compel 
a State to educate resident foreigners. It is 
whether, if a State confers the privilege of 
full education on all residents, and allows 
every American child to go to such one of the 
public schools as is at the most convenient 
distance from his place of residence, it can 
deny the same identical privilege to a Japanese 
child. The treaty is aimed against discrimi- 
nation, and discrimination exists if any right 
‘ whatever ’ relating to residence is, either by 
the United States or by any State, given to an 
American and denied to a Japanese.”’ 





The main argument against this view 
unfavorable to California is that, by Article 
II, the treaty is not in any way to “ affect 
the laws, ordinances, and regulations with 
regard to police and public security ’”’ of the 
United States or any of them. Mr. Baldwin 
considers it debatable whether this reserva- 
tion of the police power does not author- 
ize California to do precisely what it has 
done. 

INTERNATIONAL LAW (Congo Free State). 
The present agitation over the Congo Region 
renders timely the article by Hannis Taylor, 
in the American Law Review (V. xli, p. 102), 
on ‘‘ The Congo Free State.”” He gives the 
history of its origin, and declares that “ in 
view of the current reports as to conditions 
in the Congo State, it would seem to be within 
the province of the United States Government, 
as of any other power signatory to the Brussels 
Act, to suggest to the other signatories the 
importance of instituting an inquiry to deter- 
mine (1) whether the government of the Congo 
State, by its permission of a revival and continu- 
ance of conditions rivaling the worst ‘ crimes 
and devastations’ of the slave trade, is not 
in violation of the spirit and the letter of its 
engagements under the act of Brussels, and 
(2) whether the system of monopolization 
of territory and products maintained and 
enforced by the Congo Government is not 
itself directly and fatally hostile to a just 
discharge of the engagements contracted by 
the Congo Government in the act of Brussels, 
and thus fatal to the purpose of the powers 
as represented in that act. 

“It is well known that the agitation in 
England for some action by the government 
under its treaty obligations looking to reforms 
in the Congo has been as great, if not greater 
than in the United States, but England has 
apparently been loath to act, while there was 
a prospect that Belgium will annex the Free 
State. 

The matter of annexation is now before 
the Parliament .at Brussels, and in the result 
of the debate there may be a solution of the 
entire difficulty. It seems that Great Britain, 
with whom this government is earnestly 
co-operating, will be satisfied if the govern- 
ment of Belgium takes over control of the 
Congo, a result most likely to be reached. 











188 THE GREEN BAG 





INTERNATIONAL LAW (Law of Occu- 
pation). The discovery and settlement of 
America owing to the absence of any inter- 
national rules in regard to new territory 
caused friction which lasted many centuries. 
Under the title, ‘‘ Spheres of Influence and 
Protectorates,’’ Hannis Taylor tells, in the 
American Law Review (V. xli, p. 92), on what 
basis these disputes were settled, and how 
the experience thus gained has been made 
use of by the world: 

‘““The one new and hopeful expedient in 
the interest of peace which the partition of 
Africa has added to the law of occupation is 
embodied in the device recently agreed upon 
in various forms by Great Britain, Germany, 
France, Italy, Portugal and other nations for 
the prevention of future conflicts as to boun- 
daries. With the history of such conflicts 
in America to guide them, a systematic effort 
has been made by many powers to prevent 
their recurrence in Africa through international 
treaties of delimitation which define in advance 
the ‘ sphere of influence’ through which the 
growing settlements of any given State may 
extend. From the sphere thus defined the 
dominant State has the right to exclude other 
European States through their own consent, 
thus leaving the field clear for the free develop- 
ment of its chartered companies and protecto- 
rates. The power thus conferred over a given 
area is an excluding power and not one of 
entire and direct control over the affairs of 
the sphere, either internal or external. ... 
The nations colonizing on the coasts of Africa, 
which have thus reduced to a minimum the 
chances of conflicts as to boundaries, when 
the growing populations within their respective 
spheres shall eventually touch each other, have 
of course no power to bind those States that 
have not made themselves parties to such 
stipulations. And yet the new rule thus 
established by all who have actually partici- 
pated in the partition of Africa possesses a 
growing moral force which will no doubt 
develop it there, as the Monree Doctrine has 
been developed here, into a positive canon of 
international law.” 


INTERNATIONAL LAW (see Public Policy). 


INTERSTATE COMMERCE (see Foreign 
Corporations). 





JURISPRUDENCE (The Conception of Law). 
At the opening of the Boston University Law 
School last fall, Dean Melville E. Bigelow ad- 
dressed the students on the topic, ‘‘ The Sci- 
entific Conception of Law.’”’ The address is 
printed in the American Law Review (V. xli, 
Pp. 27), with some additions, under the title 
“‘ Economic Forces and Municipal Law.”’ The 
thesis is as follows: 

“The conception of law which the faculty of 
this law school hold rejects the idea that there 
are certain ultimate principles of law which 
govern universally and for all time; the faculty 
oppose the doctrine both of abstract principles 
and of the law as a system of precedents in the 
books governing of their own force alone, pro- 
priore vigore, or pointing the way for governing, 


all questions that may now or hereafter arise — 


—in other words—the past governs the present. 

“We, of course, admit that the law is in 
one sense a system of reasoned jurisprudence; 
to deny that would be to fly in the face of 
plain facts; but we hold that to stop with that 
statement, whether on the footing of the analyt- 
ical or of the strict historical school. is mislead- 
ing in the extreme. It is only within a limited 
area of the law, as we understand the subject, 
that the reasoning of the judges, failing prece- 
dents, in other words precedent or reasoning 
founded upon precedent, governs the decisions 
of the courts. We hold that the past merely 
governed itself; that the present alone governs 
the present. 

“‘ As we see it, the law is continuous only in 
time. In point of substance it is broken up 
into periods of the ascendency of certain social, 
economic forces. These periods, acting upon 
judges and legislatures, are the main factors 
which make our law; accordingly the law of 
one period may be essentially different from 
what it was, or what it may be, under another 
period —I say “essentially different,’’ and 
not merely as new phases of old doctrine call- 
ing for new decisions may arise. The law, in 
accordance with this view, is the resultant of 
conflicting social or political forces, less of 
course the hindrance of that natural or at 
least general conservatism of courts and legis- 
latures which, following the line of least resist- 
ance, clings to the past. In other words, the 
law is the actual product of the dominant 
energy as far as that energy gains ascendency. 
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While other forces, such as public opinion, seek 
to influence, the dominant energy seeks to 
become, and as it attains its purpose does 
become, the will of the State. 

‘‘In this view of the matter, the past does 
not govern the present, the books do not con- 
tain, either in development or in germ, all the 
law. To understand the law, past or present, 
the decisions of the courts and the acts of the 
legislature must be read in the light of accom- 
panying social history. This we call a scien- 
tific school of legal thought.” 

The illustrations of the inadequacy of the 
“theory of development,” pure and simple, 
are all striking; space permits us to give but 
one, chosen because it treats of a subject of 
great present interest that in various forms is 
the subject of several articles reviewed in this 
number of THE GREEN Bac. 

““ Let us put ourselves at the crisis of our 
own national birth, when it was proclaimed 
that all men are born equal. This was the 
preaching of the economists of England from 
Bentham on, and prevailing here as well as 
there brought in the era lof equality, along the 
line of which all our decisions and statutes 
proceeded torun. But putting ourselves there 
we shall note another idea proclaimed by the 
same set of men, with if possible still greater 
emphasis, to wit, freedom of contract, along 
which line also our decisions and statutes pro- 
ceeded to run. With what result? Let the 
controversy of last winter and spring in Con- 
gress, and the controversy still going on 
throughout the country, give answer. Free- 
dom of contract proved the worst kind of 
delusion; it ran to gigantic monopoly and 
threatens to-day, whether for good or ill I am 
not concerned as a teacher of law to say, the 
whole fabric of equality. Was freedom of 
contract a development of unfree contract, 
which the economists tore down? The econ- 
omists made a great mistake in their dogma 
of freedom of contract, a mistake which has 
precipitated another conflict, at the crisis of 
which we now stand,- trembling at the possi- 
bilities even while we notice the new economists 
discarding the old error and trying to save the 
day.” 

JURISPRUDENCE (Roman and Civil Law). 
The American Law Review has a valuable short 
article by William Wirt Howe on ‘‘ The Study 





of Roman and Civil Law’”’ (V. xli, p. 47), out- 
lining a course of reading for those who wish 
to learn some of the fundamentals of the civil 
law and gain some idea of its modern applica- 
tion. 

JURISPRUDENCE (Mohammedan). In 
the February Columbia Law Review (V. vii, p. 
101) appears the first part of ‘‘ A Historical 
Sketch of Mohammedan Jurisprudence,” by 
Abdur Rahim. This installment sketches the 
customary law and usages among the Arabs at 
the time of the promulgation of Islam, which 
the writer thinks have not received the atten- 
tion that the importance of their bearing 
on the study of Mohammedan jurisprudence 
entitles them to. It will be followed by ‘“‘a 
succinct review of such of the principles of 
Mohammedan law as were established during 
the lifetime of the Prophet — called the ‘ leg- 
islative ’ period of Islam — by the Qur’aén and 
by his precepts (Hadith). These form the 
main foundation and primary sources of the 
Mohammedan jurisprudence, and upon them 
the superstructures of the four Sunni schools 
have been constructed. 

‘“ The second period extends from the date 
of the Prophet’s death to the foundation of 
different schools of jurisprudence, and would 
cover, roughly speaking, the time of the Com- 
panions of the Prophet (Sah4bah) and their 
successors (T4bi-fn). In the history of 
Mohammedan law it was an age of collection 
and interpretation and partly supplementing 
the Qur’4nic and traditionic laws by means 
of zjma‘ (concensus of opinion). 

“The third period is that of the science of 
jurisprudence properly so called, commencing 
from the establishment of the four Sunni 
schools until the completion of their work. A 
short historical account of the last two periods 
will be given in order to trace the chief elements 
in the growth and development of Mohamme- 
dan jurisprudence. This will enable the reader 
to keep in view the principal ideas in the 
Mohammedan science of law, and make it 
easier for him to follow the processes of theori- 
zation elaborated by the leading jurisconsults.’ 

The article is to be commended to all inter- 
ested in the subject as a well written one with 
many interesting details. It is possible to 
give only the following instance of an Arab 
custom of compurgation: 
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‘‘ Tf a member of one tribe killed a member 
of another tribe, no distinction being made 
whether it was willful or otherwise, the heirs or 
chief of the tribe of the deceased were entitled 
to demand that the offender might be given 
up to them to suffer death. But the matter 
might be compounded by payment of a fine or 
compensation amounting to a hundred camels. 
If the two tribes happened to be at amity with 
each other, and the person accused denied the 
charge, then on a number of men belonging to 
his tribe pledging their oaths to his innocence 
the matter would be dropped.”’ 

LABOR LITIGATION. ‘‘ When, if at all, 
does the law impose liability for preventing 
the formation, or causing the termination, of 
business relations, in cases where no breach of 
contract is involved, and where the methods 
used do not include defamation, fraud, or 
force, or reasonable apprehension of force? 
What constitutes actionable interference with 
the right to form or maintain business 
relations? ”’ 

Under the title ‘‘ Crucial Issues in Labor 
Litigation,” Professor Jeremiah Smith con- 
siders some of the points arising under the 
above question in the February Harvard 
Law Review (V. xx, p. 253). The article, 
which is to be continued, is the first of a 
series to be contributed to that review this 
spring by members of the faculty of the 
Harvard Law School in tribute to the memory 
of Professor Langdell. Like all of Professor 
Smith’s work, it is characterized by exact 
definition and subdivision. Adequate treat- 
ment of the many points taken up is impossible 
within the space allowed this department, and 
the best service that it can do its readers 
is to assure them that this is an article of 
the highest value in its special and very 
important line. 

LANDLORD AND TENANT. ‘Some Ob- 
servations on the Duration of Oil and Natural 
Gas Leases,” by Sumner Kenner, Central Law 
Journal (V. Ixiv, p. 89). 

LEGAL ETHICS. ‘‘ The American Lawyer 
— As He Was — As He Is — As He Can Be,”’ 
by John R. Dos Passos, Banks Law Publishing 
Company, New York, 1907. This is a striking 
criticism of the profession of to-day by one 
who knows. He emphasizes the change in 
social position held by the lawyer arising 





from the economic changes that have followed 
the Civil War. He also shows that these 
changes are not confined to law but will also 
be found in the press, the stage, and in litera- 
ture. The author considers the failure to 
teach legal ethics as a defect in our present 
system of legal education. He then proceeds 
to define the duties of the lawyer in his various 
functions, and suggests specific remedies for 
the defects he criticises. The reader is unlikely 
to approve of all the remedies suggested, but 
they deserve our serious consideration. 


LEGAL ETHICS. The address of Henry 
Wade Rogers, on ‘“ Legal Ethics,’ delivered 
before the graduating class of the Albany 
Law School last year is printed in the Yale 
Law Journal for February (V. xvi, p. 225). 
Dean Rogers regrets that a code of legal 
ethics has never been formulated by the 
American Bar Association. He Says: 

‘““A code of medical ethics was adopted a 
number of years ago by the medical profession 
in the United States, acting through its 
national organization. I shall not venture 
to explain why the lawyers of the United 
States have failed to act in a matter of this 
importance. It is not to the credit of the 
legal profession that it has been in this respect 
so much behind the medical profession. 
Action has, however, recently been taken by 
a few of the states. A code of legal ethics 
was adopted in 1898 by the Bar Association of 
Colorado. And in 1903 the Kentucky State 
Bar Association did likewise. It is possible 
that similar action may have been taken in 
other states. I wish it might be done in all 
the states and by the American Bar Associa- 
tion as well. JI am sure that such action would 
prove helpful to the profession throughout 
the country. I cannot yield assent to the 
proposition that it is better that rules of 
conduct should not be reduced to exact detail 
lest the spirit be cramped in the letter. The 
men of light and leading who do not stand in 
need of any written code will not permit 
themselves to be cramped by the letter of it, 
and those whose conscience is less sensitive 
and whose ideas of professional honor are not 
so clear and strong as they might be are 
likely to find themselves considerably helped 
by it. Law has in every community an 
educative force. And a code of legal ethics 
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approved by the Bar Association of the 
country could not but exert a wholesome 
influence upon the American Bar.” 
PRACTICE. ‘ Theory of the Case,” by W. 
T. Hughes, Central Law Journal (V.1xiv, p. 128). 


PRACTICE. “Contempt of Law by 
Debtors,” by W. H. Trueman, Canadian Law 
Times (V. xxvii, p. 1). 

PUBLIC POLICY. ‘The Monroe Doc- 
trine: Its Statics,” by John F. Simmons, in 
the February Mihigan Law Review (V. v, 
p. 236), summarizes its history to the present 
time, and in a most positive way declares it 
to be now an accepted rule of international 
law. 

‘When it was promulgated in 1824 it was 
purely a doctrine, adopted by the executive 
of the United States alone, and promulgated 
to the country and the world through a 
message of the chief executive, a doctrine 
intended to state a principle to guide the 
action of this country in the circumstances 
then surrounding this continent. It became 
a policy, a step higher in importance, when the 
legislative joined the executive branch of the 
government in recognizing, by sending com- 
missioners thereto, the purpose of the Panama 
Congress. That the United States never 
actually acted in that Congress and that 
that Congress took no action involving the 
Doctrine except to adopt it as one of the 
matters to be considered, is of no importance. 
Thus having become the policy of the govern- 
ment, it so remained and remains unless and 
until some equally decisive governmental 
action repeals the policy. A policy adhered 
to and practiced by this government and 
recognized by all civilized governments, rises 
still further in the scale of importance, becomes 
an integral part of international law when it 
becomes a rule of conduct accepted as binding 
by all civilized states. 

“The Hague Convention, held in 1899, 
included every civilized nation on earth. 
That convention resulted in the establishment 
by a treaty, in which the whole world joined, 
of a tribunal for the settlement of international 
disputes by arbitration. This treaty was 
signed by the United States with the proviso 
that nothing contained therein should ‘ be 
construed to imply a relinquishment by the 








United States of America of its traditional 
attitude toward purely American questions.’ 

“The Senate of the United States ratified 
this treaty thus signed. 

‘* What was the legal effect of this? 

‘‘ First: The Senate by ratifying it, thereby 
gave a legislative endorsement to our‘ tra- 
ditional attitude toward purely American 
questions.’ That ‘ attitude’ is and has been 
the Monroe Doctrine. 

‘“Here is another legislative acknowledg- 
ment of the Doctrine, which again takes it 
out of the category of purely executive political 
policies. * 

‘Second: The whole civilized world ac- 
cepted this signature with the proviso; for 
the signing of a treaty is, in law, if not in fact, 
a single act, an act occurring at one time, in 
which no signature precedes another. As a 
matter of fact, before our emissaries or those 
of any other nation put pen to paper, it was 
fully understood that the United States would 
sign only with the reservation which now 
precedes its signature. 

‘“ Therefore the whole world had notice of 
our insistence upon the Monroe Doctrine and 
after that notice they accepted the signature. 
Thereby they recognized the Doctrine and 
thus again is it raised into the level of inter- 
national law by the common consent of man- 
kind. This time the consent is not implied. 
It is express and in writing. Can there be 
stronger recognition imagined? ”’ 

Not only is the Monroe Doctrine an accepted 
one; in Mr. Simmons’ view it is one most 
necessary for the welfare of the Americans. 

“‘Colonization here on the part of Euro- 
pean monarchs is not an idle dream. The 
vast unused portions of the southern part of 
this continent offer great attractions to the 
land hunger of those peoples whose confines 
in Europe are yearly becoming more narrow. 
If the United States were less strong, or if the 
severity of the Monroe Doctrine were to be 
relaxed for one hour, the ‘ Philistines are upon 
us ’ would be the cry raised from many a fair 
stretch of pampas in South America, and then 
just as in 1823 there would be danger for us, 
constant and threatening always. With a 
military or naval base on this side of the globe, 
the limitations of the Hague Convention would 
be weak indeed to restrain those European 
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lands which are increasingly jealous of the 
mighty republic of the North. Jealousy sleeps 
and dreams, but it never dies.” 

PUBLIC POLICY. ‘ Municipal Control of 
Public Utilities,” by Oscar Lewis Pond, 
Columbia University Press, 1906. 

RAILROADS. Interstate Commerce Acts 
Indexed and Digested by Charles S. Hamlin, 
Boston, Little, Brown & Co., 1907. This 
volume includes the text of the Carrier’s 
Liability Act, the Safety Appliance Act, the 
Act Requiring Reports of Accidents, the 
Arbitration Act and the Sherman Anti-Trust 
Act and other Acts of Congress, and indices 
for each. 

RAILWAY REGULATION. “* Long-haul 
Legislation and Law-writing, Being Reflections 
upon a New Work on Railroad Rate Legisla- 
tion,’”’ is the title which Charles E. Grinnell 
gives to his review in the American Law Re- 
view (V. xli, p. 1) of Beale & Wyman’s recent 
book on Railroad Rate Regulation. Mr. Grin- 
nell is very appreciative of the work as a whole, 
but he is far from joining the authors when 
they say: ‘‘ It can be predicted with confidence 
that there will be further advance along these 
lines until a complete system for fixing rates 
by governmental authority in place of the rates 
set aside will be established by legislation.” 

Mr. Grinnell says: 

‘But more than one side can play at the 
game of prophecy even in predicting the ups, 
downs, and sideway developments of law, con- 
stitutional, statutory,andcommon. The busi- 
ness most important to our country is the 
business which is succeeding. This is as impor- 
tant to the poor as to the rich. Successful 
men aie as honest as unsuccessful men, taken 
as classes. 

‘‘TIt is more important that the railroads of 
the country should be profitable to their stock- 
holders and their bondholders and other cred- 
itors and their tenants and their landlords 
and their officers and other employees, than 
that all their customers who ship goods and all 
their passengers should succeed in getting per- 
fect equality in terms. The most of those 
shippers, customers, and passengers know and 
believe this substantially, and practice accord- 
ing to it in their own private business, public 
as well as private; but they fight for what they 
can get, not with the temporarily disinterested 





motives of an author while writing before deal- 
ing with a publisher, but permanently with 
their own private interests controlling their 
declarations concerning public calling. 

““ Not pure theory nor absolute justice to 
any one person is the practicable solution of 
questions how the government shall treat the 
private grantees of a public franchise. Ele- 
ments come into the reckoning which require 
compromise, logical or illogical though it be. 
The political problem is wisely indicated by 
Judge Noyes, who, when discussing how to deal 
with unjust rates, says, ‘ The feeling of impo- 
tency upon the part of the shipper is a real 
evil. It is not vitally important whether in 
fact unjust charges be many or few. It is 
important that the shipper should have an 


opportunity of presenting the justice of the © 


charge complained of in an expeditious way 
to a disinterested tribunal. The existence of 
a remedy might do more to allay popular appre- 
hension than any possible resort to it.’ 

“The last sentence is a wiser suggestion as 
to political and legislative probabilities than 
the prediction that we are face to face with the 
alternative of the minute regulation by govern- 
ment or the public ownership of railroads.” 

TORTS (see Labor Litigation). 

TRUST REGULATION. ‘ The Standard Oil 
Anti-Trust Complaint,” by Richard W. Hale, in 
the American Law Review (V. xli, p. §51),is a 
detailed examination of the case of the United 


‘States of America against the Standard Oil 


Company of New Jersey, John D. Rockefeller 
and many other individuals and corporations, 
brought in the Circuit Court of the United 
States for the Eastern Division of the Eastern 
Judicial District of Missouri. The note of con- 
trol, not destruction, of trusts is struck in his 
conclusion: 

“The grievance, the cry of monopoly, the 
complaint that because the company is big, 
and although its acts are lawful, yet it is so 
big that it is illegal and criminal, is based upon 
a fallacy. It isas hopeless to-day to compete 
against the circumstances that oil can be better 
refined or beef better prepared for the market 
in a great factory or by a great concern than 
over a chemist’s stove or in a retail butcher 
shop as it ever was for Mrs. Partington to try 
to mop up the Atlantic. Such bigness is not 
criminal, it is an economic fact. Such a strik 
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ing circumstance as that the sugar trust with 
ten factories can save a quarter of a cent on 
the price of sugar at times when the demand is 
slack by running nine factories full blast and 
shutting down one, while its independent com- 
petitor must run one factory at go per cent 
efficiency is a sufficient refutation of any com- 
plaint that bigness is necessarily bad. In the 
long run the people of the United States want 
the economy which results from skill and from 
spreading the benefits of organization as wide 
as the largest concern can spread them. Their 
country is big, big things are done in it, and 
they will learn in the end to prevent the evils 
which attend unrestrained bigness without 
fighting organization itself or seeking to dis- 
member combinations like that described in 
this complaint.” 

TRUST REGULATION (Suggestions). Wal- 
ter C. Noyes writes in the February Colum- 
bia Law Review on “ Possible Federal Trust 
Legislation ’’ (V. vii, p. 93). ‘‘ Federal con- 
trol of trusts,’’ he says, ‘‘ would, undoubtedly, 
accord with the sentiment of the people.’’ The 
Sherman Act under the federal power to regu- 
late commerce among the states fails to reach 
the producing trusts it was aimed at. Judge 
Noyes suggests that ‘“‘ Congress might enact 
legislation prohibiting corporations of such 
character that they are unlawful combinations 
under the laws of any state from shipping 
goods into that state. This is not only upon 
the principle that the corporation as an instru- 
ment of interstate commerce is subject to fed- 
eral regulation, but upon the underlying prin- 
ciple that Congress may, under the commerce 
clause, remedy the evils caused by the opera- 
tion of that clause. .. . 

‘“‘ Before the adoption of the Constitution a 
state manifestly had power to entirely exclude 
foreign corporations. . . . There was a strange 
loss of power in transmission if Congress under 
the grant of power over interstate commerce 
cannot now in conjunction with state laws 
grant as effective relief. . . . 

‘“* But while the power of Congress to enact 
such legislation seems to exist, a conservative 
regard for the business interests of the country 
might prevent it from adopting such radical 
measures. The laws of the different states 
with respect to trusts vary so widely that the 
interests of the nation as a whole might not 
permit interstate trade to be made subject to 





such varying conditions. The remedy might 
be worse than the disease. 

“The adoption of a uniform anti-trust statute 
in all the states would solve the difficulty. A 
federal enactment that a trust corporation of 
the nature described in such uniform statute 
should not engage in interstate commerce 
would not be radical. But uniform laws re- 
garding even uncontroverted matters are of 
slow growth. A uniform statute relating to 
trusts would be a practical impossibility. 

‘* Another way in which Congress might 
exercise its power over trusts employed as 
instruments of commerce would be through a 
broad declaration of a national policy coupled 
with appropriate legislation. Thus this rule 
of public policy regarding the trusts may be 
formulated from the decisions of the courts of 
the whole country. 

“* Any trust or combination, the object of which 
ts, or the necessary or natural consequence of the 
operation of which will be, the practical control 
of the market for a useful commodity, 1s against 
public policy and unlawful. 

‘‘ The rule furnishes a conservative standard. 
It is a test of illegality rather than of legality. 
Trusts not contravening the rule would prob- 
ably be held invalid in many states. Trusts 
contravening it would, it is believed, be held 
unlawful in every state, unless it be New Jersey. 
Congress might, upon the principles we have 
considered, declare this rule of public policy 
the national rule of public policy, and prohibit 
trust corporations that violate it from engaging 
in interstate commerce. 

‘Upon the same principles Congress, in- 
stead of enacting a comprehensive statute, 
might adopt more restricted measures. Thus 
it might deny the right to engage in interstate 
commerce to foreign trusts discriminating 
in the price of their products or giving rebates 
or special privileges for the purpose of des- 
troying local competition. 

‘‘ As auxiliary to a broad statute defining a 
national rule of public policy, or to statutes of 
limited application based upon the same 
principles, Congress might require all corpo- 
rations engaged in interstate commerce to 
make public statements of their financial 
condition.” 

WITNESSES. “ Prepossession and Bias of 
Opinion Witnesses to Handwriting,” by 
Charles C. Moore, Law Notes (V. x, p. 205). 
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NOTES OF THE MOST IMPORTANT RECENT CASES 
COMPILED BY THE EDITORS OF THE NATIONAL 
REPORTER SYSTEM AND ANNOTATED BY 
SPECIALISTS IN THE SEVERAL SUBJECTS 





(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 
. Company, St. Paul, Minnesota, at 25 cents each. In ordering, the title of the desired case should be given as 
well as the citation of volume and page of the Reporter in which it is printed.) 








ATTORNEYS. (Admission.) N.C.— Another 
case affirming the power of the legislative branch 
of the government to establish qualifications and 
regulate the admission of attorneys, is that of Jn 
re Applicants for License, 55 S. E. Rep. 635. The 
court in this case reviews numerous authorities 
on the proposition, and holds that a statute pre- 
scribing the qualifications for admission to the 
Bar does not violate the constitutional provision 
that the legislative, execittive, and supreme 
judicial powers of the government shall be kept 
separate and distinct, and the further provision 
that the general assembly shall have no power to 
deprive the judicial department of any power or 
jurisdiction which rightfully pertains to it. The 
court calls attention to the fact that the only 
decision which squarely declares that a statute 
regulating the admission of attorneys is uncon- 
stitutional is the case of /u re Day, 181 Illinois 72, 
54 N. E. Rep. 646, and remarks that the force 
of this decision is much weakened by the dissent 
of two judges. In this connection it is interesting 
to note that the court holds that under the North 
Carolina statute regulating the admission of 
attorneys which requires applicants to file a 
certificate of good moral character signed by two 
attorneys practicing in the court, one who com- 
plies with the formal prerequisites and shows 
himself to have a competent knowledge of the 
law is entitled to admission without an investiga- 
tion by the court of his general moral character. 


ATTORNEYS. (Right to solicit Business.) 
Tenn.— The practice of so-called ambulance 
chasers in soliciting business is roundly condemned 
in the recent case of Ingersoll v. Coal Creek Coal 
Co., 98 S. W. Rep. 178. In this case attorneys 
who had through their representatives solicited 
and secured a number of personal injury claims 
against a corporation, sought to collect their fees 
from the corporation which had made settlement 
with the claimants. But, as the cases had been 
procured by the attorneys by the personal solici- 
tation of their representative, the court held that 
they were without redress against the corporation, 
though the contract of employment of the attor- 
neys was free from fraud or misrepresentation. 





Such acts constitute an impropriety inconsistent 
with the character of the profession and incom- 
patible with the faithful discharge of its duties. 
The court denounces the practice of so-called 
ambulance chasers and says that it cannot agree 
to the propositions that in these latter days a 
spirit of commercialism has lowered the standard 
of the legal profession; that the practice of law 
has become a “ business”’ instead of a “ pro- 
fession,’’ and that it is now allowable to resort to 
the practice and devices of business men to bring 
in business by personal solicitation, under such 
facts as shown in the case at Bar. 


AUTOMOBILES. (Care required of Chauffeur.) 
Mo. — The increasing use of automobiles makes 
it important to determine the care to be exercised 
by chauffeurs while driving on streets and high- 
ways. A recent case wherein such rule is stated 
admirably is that of McFern v. Gardner, 97 S. W. 
Rep. 972, wherein the court says: ‘ The auto- 
mobile is a modern invention, propelled by 
steam, electricity, or gasoline, and attains a very 
high rate of speed. It is of great weight, made 
very strong, and, in a collision with an ordinary 
vehicle, is capable of smashing it without serious 
damage to the machine itself, and while it has equal 
rights on the road with the ordinary vehicle, it 
is a sort of menace to the traveling public, and, 
on account of the danger to others incident to 
its operation upon public highways, the chauffeur 
in charge is bound to exercise care commensurate 
with the risk of injury to other vehicles and 
pedestrians on the road, and this risk of injury, it 
seems to us, is as great if not greater than is the 
risk of injury to vehicles and pedestrians traveling 
on and across streets upon which street cars are 
operated by electric power, and we can see no: 
reason why the chauffeur in charge of an auto- 
mobile traveling on a public highway in a populous 
city should not be held on the same degree of 
care in respect to pedestrians and other vehicles 
upon the street as is a motorman in charge of a 
street car running on a public street. In view of 
this position the court holds that it is the duty 


of a chauffeur driving an automobile on a public 


highway in a populous city to keep vigilant watch 



























YIIM 





i] 
% 






NOTES OF RECENT CASES 195 





ahead for vehicles and pedestrians and on the 
first appearance of danger to take proper steps to 
avert it.” Rapp v. Transit Co., 190 Mo., loc. cit. 
161, 88 S. W. 865, and cases cited: Sluder v. Tran- 
sit Co., 189 Mo., loc. cit. 136, 88 S. W. 648; Riska 
v. Railroad, 180 Mo. 169, 79 S. W. 445; Sepetowski 
v. Transit Co., 102 Mo. App., Joc. cit. 119, 76 S. W. 
693- 


CONSTITUTIONAL LAW. (Commerce.) U. S. 
Sup. Ct.— A state railroad commission’s regu- 
lation requiring a railway company to stop its 
interstate mail trains at a specified county seat 
where proper and adequate railway passenger 
facilities are otherwise afforded at that station is 
an unconstitutional interference with interstate 
commerce, according to Mississippi Railroad 
Commission v. Illinois Central Railroad Co., 27 
Sup. Ct. Rep. 90. The court says, the matter of 
the validity of statutes directing railroad com- 
panies to stop certain of their trains at stations 
named has been before it several times and the 
result of the cases is: That a statute of Illinois, 
which required the Illinois Central Railroad to 
stop its fast mail train from Chicago to New Orleans 
at Cairo, in the state of Illinois, which was a 
county seat, was unconstitutional if the company 
had made adequate accommodation by other trains 
for interstate passengers to and from Cairo. That 
a statute which required every railroad corpora- 
tion to stop all regular passenger trains running 
wholly within the state at its stations at all 
county seats was a reasonable exercise of the 
police power of the state, where the statute did 
not apply to railroad trains entering the state 
from any other state, or transcontinental trains 
of any railroad. A statute relating to railroad 
companies which provided that a company should 
cause three of its trains each way, if so many 
were run daily, Sundays excepted, to stop at a 
station containing over three thousand inhabitants, 
was valid in the absence of legislation by Congress 
on the subject; and also a state statute which 
required all regular passenger trains to stop at 
county seats was invalid when applied to an inter- 
state train, intended only for through passengers 
from St. Louis to New York, when it appeared 
that the railroad company furnished sufficient 
trains to accommodate all the local through 
business in the state, and where such trains 
stopped at county seats. These principles have 
been decided in Illinois C. R. Co. v. Illinois, 163 
U. S. 142, 41 L. Ed. 107, 16 Sup. Ct. Rep. 1096; 
Gladson v. Minnesota, 166 U. S. 427, 41 L. Ed. 
1064, 17 Sup. Ct. Rep. 627; Lake Shore & M. S. 
R. Co. v. Ohio, 173 U.S. 285, 43 L. Ed. 702, 19 
Sup. Ct. Rep. 465; Cleveland C. C. & St. L. R. 
Co. v. Illinois, 177 U. S. 514, 44 L. Ed. 868, 20 
Sup. Ct. Rep. 722. 





There was need for the above case to explain if 
not to reconcile the cases which had preceded it 
and which are referred to therein. Having it we 
are able to determine quite clearly the question as 
to how far the state may go in compelling railroads 
to accommodate its local needs without interfering 
with the prerogative of Congress. It now seems 
clear that where the railroad is entirely within the 
state the Supreme Court of the Nation will seldom 
interfere with the discretion of the State Legis- 
latures and will sustain laws which have any 
appearance of reasonableness. It will, for instance, 
sustain a state statute which requires all regular 
passenger trains running wholly within the state 
to stop at all the county seats they pass and will 
not inquire into the fact as to whether such 
county seats have, without the stopping of all 
such passenger trains, adequate accommodation. 
Gladsen v. State of Minnesota, 166 U. S. 427, 17 
S. Ct. 627. Where, however, interstate commerce 
is concerned, and especially where the carriage of 
the United States mails is affected, the United 
States Supreme Court does not seem to be willing 
to bow to the discretion of the local legislature, 
of the local railroad commissions, or even of the 
local courts. In such cases the Supreme Court 
recognizes the fact that the people of the state 
through which the road passes have the right to 
demand that the railroad shall reasonably sub- 
serve their local interests, and can therefore insist 
that even in the case of interstate lines enough 
trains shall stop at any particular point to reason- 
ably accommodate its needs. In such cases they 
hold that the regulations providing for such 
reasonable accommodations are at the most merely 
an incidental interference with interstate com- 
merce. Lake Shore & Michigan Southern Rail- 
road Co. v. State of Ohio, 19 Sup. Ct. Rep. 465. In 
no case, however, will the Supreme Court concede 
the right, where interstate commerce or the 
carriage of the mails is concerned, to require all 
trains to stop at any place no matter how large, 
where the needs of such place are otherwise 
reasonably complied with; nor, indeed, will they 
generally sustain statutes at all which require mail 
trains to stop at places designated by the local 
authorities. If such places are not properly 
served, the remedy, the Supreme Court suggests, 
is for the state authorities to compel the company 
to run more trains, rather than to interfere with 
their interstate traffic by stopping those which are 
required to make a fast schedule between distant 
points. Andrew A. Bruce. 


CONSTITUTIONAL LAW. (Commerce, Trade 
Unions.) U. S. D. C. for W. D. of Ky.—In 
several states, laws have been enacted by which 
employers have been prohibited from discriminating 
against members of trade unions seeking employ- 
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ment because of such membership. In 1898, Con- 
gress passed an act by which it was made a 
criminal offense for common carriers engaged in 
interstate commerce to require any employee to 
agree as a condition of his employment not to 
become or remain a member of any labor organ- 
ization or to threaten his removal or otherwise 
discriminate against him because of such member- 
ship or to attempt or conspire to prevent any 
employee who has been discharged or has quit 
from obtaining employment. The validity of this 
provision was questioned in the case of United 
States v. Scott, 148 Fed. Rep. 431. This pro- 
vision the court says relates not to the safety of 
the employees while actually discharging duties 
pertaining to interstate commerce, but to their 
being members of labor unions, and in the matte; 
of making and enforcing contracts for hiring 
them, forbids discrimination against them on that 
ground. The essential purpose of the enactment 
was not to ‘regulate commercial intercourse 
among the states’’ but was to prevent generally 
discrimination against what is called union labor 
in one state alone, as well as in more than one 
state. This being true, the court holds that the 
unconstitutionality of the enactment is settled. 
Whatever the states might do in such matters 
there through their own legislatures, the constitu- 
tion of the United States does not confer upon 
Congress by any express language, nor by any fair 
implication from any language used, the power 
when servants are emploved to prevent discrimi- 
nation against union labor, either in one state 
alone, or in several states, even if the hirer at the 
time does happen to be engaged in interstate 
traffic. Viewed from a narrowed standpoint, the 
court holds the enactment unconstitutional on 
authority of Trade Mark Cases, 100 United States 
82. The enactment in question includes not only 
those who work upon interstate commerce but 
those who work upon local and state traffic. This 
the court holds to be sufficient to bring the law 
within the rule laid down in the Trade Mark 
Cases, supra. 

Even if the act were within the delegated domain 
of Congress it would hardly be sustained. Similar 
acts certainly have been uniformly refused the 
sanction of the state courts when passed by the 
state legislatures. Although the labor union is no 
longer under the ban of the law, and its trade- 
marks and trade-labels are recognized, the courts, 
nevertheless, refuse to concede the right to the 
Legislatures to enter into industrial conflict and to 
directly aid organized labor in its conflict with 
capital. Nor do they believe that “ the liberty ” 
guaranteed by the constitution is accorded by a 
statute which seeks to punish the motive which 
induces either party to terminate or to refuse to 





enter into the contract of employment. State v. 
Julow, 31 S. W. 781; State v. Krutzberg, 90 N. W. 
1098; Mathews v. People, 202 IIl. 389. 
Andrew A. Bruce. 

CONTRACTS. (Illegality — Monopoly.) U.S. 
C. C. A. 7th Cir. — The effect of an illegal com- 
bination in restraint of trade on a contract for the 
sale of merchandise by the combination comes 
up for decision in the case of the Chicago Wall 
Paper Mills v. General Paper Company, 147 Fed. 
Rep. 491. In this case it appears that a corpora- 
tion was organized in Wisconsin for the purpose 
of acting as the exclusive sales agent of the paper 
and paper products of certain manufacturing 
corporations located in Wisconsin and Michigan 
and engaged in the paper industry. The board 
of directors of this corporation consisted of 
representatives of the various paper mills, so that 
for trade purposes there was a practical amalga- 
mation of the producing companies. By this 
arrangement the sales corporation was put in 
control of 90 per cent of the paper and paper 
products manufactured west of the Alleghany 
Mountains. The validity of the contract made 
by this sales corporation was attacked in the case 
at bar, but as the paper was purchased in the 
ordinary course of business, the court held that 
the purchaser was a stranger to the alleged unlaw- 
ful combination, and that therefore the contract 
of sale was not rendered illegal by the fact that the 
selling corporation was a trust or monopoly 
organized in violation of law, either federal or 
state. In support of this position is cited, Hop- 
kins v. United States, 171 U.S. 578, 19 Sup. Ct. 
40; Anderson v. United States, 171 U. S. 604, 19 
Sup. Ct. 40; Dennehy v. McNulta, 86 Fed. 825; 
Star Brewery Co. v. United Breweries, 121 Fed. 
713; Harrison v. Glucose Co., 116 Fed. 304. 

CONTRACTS. (Marriage —lIll-health as De- 
fense.) Wash.— Whether or not a man is justified 
in breaking a promise of marriage by the fact that 
the woman is suffering with pulmonary tubercu- 
losis is exhaustively discussed in Grover v. Zook, 
87 Pac. Rep. 638, and the court comes to the con- 
clusion that in view of laws enacted for the pur- 
pose of preventing the spread of pulmonary 
tuberculosis and on grounds of public policy a 
man is justified in breaking a promise of marriage 
under such conditions, even though he knew that 
the woman had the disease at the time of the 
engagement. A large number of authorities are 
cited by the court in support of its position. 

CORPORATIONS. (Minority Stockholders — 
Monopolies.) Ill. — The right of a corporation 
either directly or indirectly to obtain control of a 
competing corporation by a purchase of the 
majority stock in the latter corporation and thus 
to prevent competition, is denied in the recent 
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case of Dunbar v. American Telephone & Tele- 
graph Company, 79 N. E. Rep. 423. In this case 
the court laid down several propositions which 
are of interest. It is held that the company 
cannot purchase the majority of the capital stock 
of another company in its own name for the pur- 
pose of controlling the latter and thereby prevent 
the competition between itself and the latter 
company. Furthermore, the court says that it 
cannot be seriously contended that a purchase by 
the company in the name of others as agents or 
trustees will relieve the transaction of its illegality: 
In support of the latter proposition, the court 
cites Northern Securities Co. v. United States, 193 
U. S. 197, 24 Sup. Ct. 436. Furthermore, the 
court holds that it was not material that the 
corporations whose control was sought were not 
the only corporations engaged in the same line 
of business as the purchasing corporation. Though 
a complete monopoly or a complete restraint of 
competition would not necessarily result if such 
were the case, the tendency, nevertheless, would 
be in that direction, which the court regards as 
sufficient to condemn the transaction as unlawful. 
People v. Chicago Gas Trust Co., 130 Ill. 288, 22 
N. E. 798; More v. Bennett, 140 Ill. 69, 29 N. E. 
888. As to the right to test the validity of the 
purchasing company, the court holds that in this 
case this could be done by minority stockholders. 
The purchase was made in excess of the authority 
of the purchasing company under its charter, and 
was therefore null and void; hence, the minority 
stockholders of the purchased corporation had the 
right to relief in equity to restrain the purchasing 
company from voting the stock which it illegally 
held. Stebbins v. Perry County, 167 Ill. 567, 47 
N. E. 1048. Aside from the question that the 
purchase was ulira vires and thus a nullity, the 
court was of the opinion that in the case at bar 
complainants were entitled to equitable relief, 
inasmuch as it appeared that the purchase of a 
controlling interest in the other corporation was 
made to stifle competition in trade and create a 
monopoly, and for the purpose of enabling it to 
secure and maintain unreasonable and excessive 
rates and charges. This end was to be accom- 
plished by selecting and maintaining a board of 
directors of the purchased corporation which 
would act in the real interests of and subservient 
to the purchaser. Ultimately, this would operate 
to injure and finally destroy the purchased cor- 
poration. Such conduct on the part of the pur- 
chaser, the court held, was fraudulent as against 
the stockholders of the purchase corporations. 
On the plainest principles of equity, the minority 
stockholders were therefore entitled to relief. 
Menier v. Hooper Telegraph Works, L. R. 9 Ch. 
And on principle: Chicago Hansom Cab Co. 


350. 





v. Yerkes, 141 IIl. 320, 30 N. E. 667; Wheeler v. 
Pullman Iron & Steel Co., 143 Ill. 197, 32 N. E. 
420; Gamble v. Queens County Water Co., 123 N. 
Y. ot, 25 N. E. 201, and Fougeray v. Cord, 51 
N. J. Eq. 185, 24 Atl. 499 are in point. Further 
authorities cited are: Memphis, etc. R. Co. v. 
Woods, 88 Ala. 630, 7 South. 108; Milbank v. 
New York, Lake Erie & Western R. Co., 64 


How. Prac. 20; Franklin Bank v. Commercial 
Bank, 36 Ohio St. 350. 
CORPORATIONS. (Powers.) Mass. — The 


right of the Onset Bay Grove Association, whose 
incorporators were Spiritualists, to use its property 
as a summer resort and to provide for holding of 
camp meetings there, was decided in favor of the 
association in Nye v. Whittemore, 79 N. E. Rep. 
253. The act incorporating the association stated 
that its purpose was to hold personal and real 
property where a wharf, hotel, or other public 
buildings might be erected and building lots 
sold or leased for the erection of private residences 
under regulations prescribed by the corporation, 
and provided that buildings erected on the prem- 
ises should, for the purpose of taxation, be con- 
sidered real estate. The corporation when formed, 
purchased a tract of land ona bay and proceeded to 
lay out parks, streets, building lots, and to con- 
struct a wharf and erect cottages and an auditorium 
and temple for the holding of camp meetings. 
The master in the court below was of the opinion 
that the provision for taxation of the booths and 
the grounds of the association indicated that the 
legislature in incorporating the association had 
in mind and proceeded upon the theory that the 
corporation was to carry on camp meetings, and 
this view is sustained by the appellate court. 


CORPORATIONS. (Ultra Vires — Religious 
Societies.) Iowa. — The right of the Amana Society, 
a religious communistic association incorporated 
as a religious association, to engage in agricultural 
pursuits and in business and manufacturing 
enterprises was questioned in State v. Amana 
Society, tog N. W. Rep. 894. The articles and 
constitution of the society make it manifest that 
the corporation was organized to aid in effectuat- 
ing certain ideals in religious life, especially those 
relating to communistic ownership of property. 
The state in seeking the dissolution of the society 
insisted that such ownership and management 
of property for the maintenance of the community 
could not be other than purely secular, and there- 
fore inappropriate to religious purposes. The 
court notes that in many instances members of 
religious associations have held property in 
common, as for instance the Moravians, the 
Shakers, the Oneida Community, and more 
recently the Zionists, and portions of the Holy 
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Writ are quoted to show that the first Christians 
held property in common. The attorney-general 
in maintaining that the society’s ownership and 
management of property was not for religious 
purposes, contended that religion pertains to the 
spiritual belief and welfare of man as distinguished 
from his physical wants and necessities; that it 
relates to the ethics of life and to the hope and 
belief in immortality; that secular business and 
pursuits upon the other hand are those pertaining 
to the material and physical wants of man, and are 
clearly distinguished from things spiritual or holy. 
The court concedes that theoretically the dis- 
tinctions pointed but may be correct, and then 
points out that practical religion may not be so 
completely separated from the affairs of this life. 
Furthermore, it was argued that the organization 
and maintenance of the society was obnoxious to 
sound public policy: but the court while it con- 
cedes that the status of the individual members 
of the society is not in accordance with the pre- 
vailing American ideals cites numerous decisions 
in support of the doctrine that such an association 
and its trusteeship of property is not against 
public policy. Such decisions are in part: Schriber 
v. Rapp, 5 Watts 351; Gass v. Wilhite, 2 Dana 170; 
Waite v. Merrill, 2 Greenl. 102. Secular pursuits, 
such as those conducted by the society in question, 
the court says are not ordinarily to be regarded as 
incidental to the power of religious corporations 
for the very good reason that ordinarily they bear 
no necessary relation to the creed it is organized 
to promote. But, where the ownership of property 
and the management of business enterprises are in 
pursuance thereof and in comformity with an 
essential article of religious faith, these cannot be 
held, in the absence of any evidence of injurious 
results, to be in excess of the powers conferred by 
the law upon corporations. Under the blessings 
of free government every citizen should be per- 
mitted to pursue that mode of life which is dictated 
by his own conscience, and if this also be exacted 
by an essential dogma or doctrine of his religion, 
a corporation organized to enable him to meet the 
requirement of his faith is a religious corporation 
and as such may own property and may carry on 
enterprises appropriate to its creation. 

COUNTY OFFICERS. (Per Diem Compensa- 
tion.) NW.D.— As in many states, county and 
township officers often receive no stated salary, 
but are allowed a per diem compensation for their 
services, it quite frequently becomes important 
to determine what constitutes a day’s work for 
which compensation would be allowed. A recent 
case in which this question is discussed is that of 
State v. Richardson, 1o9 N. W. Rep. 1026. In 
‘this case it appeared that by law the county com- 
‘missioners were to be allowed a stated sum per 





day for the time they were necessarily employed 
in the duties of their office, and mileage for the 
distance actually traveled in attending the meet- 
ings of the board and when engaged in their 
official duties. The commissioners had been 
accustomed to charge the county for overtime 
when they were out on their official duties at night» 
and, had. charged and collected per diem and 
mileage for one day coming to commissioners’ 
meetings, and per diem and mileage for one day 
going from such meetings. As a result of this 
practice it was alleged that one commissioner had 
collected for not less than thirty-six days’ services 
in one month. This custom, the court held, could 
not be upheld under the law by which the com- 
missioners were allowed per diem compensation, 
as there was no provision that less than twenty- 
four hours should constitute a day’s work. Unless 
the contrary is provided by the statute, a day , 
extends over the twenty-four hours from one 
midnight to the next midnight, and a commissioner 
cannot charge and collect for two days’ official 
services performed within the twenty-four hours 
from midnight to midnight. Robinson v. Dunn, 
77 Cal. 473, 19 Pac. 878; Smith v. County Com- 
missioners, 10 Colo. 17, 13 Pac. 917. 

CRIMINAL LAW. (Larceny.) Wis. — The 
necessity of showing trespass in a prosecution for 
larceny is prominently brought out in Topolewsk1 
v. State, 1o9 N. W. Rep. 1037. In this case, ac- 
cused had conceived a plan to obtain by criminal 
means and through the aid of another, some of the 
products of a packing company, but the plan was 
abandoned, the confederate having disclosed it to 
the packing company. Subsequently, however, a 
meeting was arranged between the confederate and 
accused, the packing company having requested 
the confederate to bring it about, and at such 
interview accused proposed to his confederate 
that the latter should procure some packages of 
meat to be placed on the packing company’s 
loading platform, and that accused should drive 
to the platform and remove the packages. This 
proposition the confederate reported to the pack- 
ing company, which caused the meat to be placed 
on the loading platform, and notified the persons 
in charge of the platform to let the meat go as 
it was for a man who would call for it. When the 
accused arrived and loaded the meat he was not 
interfered with by the one in charge of the load- 
ing platform. Under these facts the court held 
that accused was not guilty of larceny, as the 
element of trespass was wanting, and in support of 
its position cites Rex v. Eggington, 2 P. & P. 508, 
and Williams v. State, 55 Ga. 391. In the latter 
case it was held that the owner of property may 
make everything ready and easy for the larceny 
thereof by one purposing to steal the same, and 
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then remain passive and allow the would-be 
criminal to perpetrate the larceny as to every 
essential part of such offense, without sacrificing 
the element of trespass or non-consent; but if one, 
ostensibly acting as an accomplice, but really for 
the owner of the property for the purpose of 
entrapping the would-be criminal, does acts 
amounting to the constituents of the crime of 
larceny, although the accused concurred in and 
supposed he prompted the act, he is not guilty 
of larceny. 

Where an owner stands by and permits the 
taking, for the purpose of detecting and punishing 
the thief, the taking is none the less larceny. Rex 
v. Eggington, 2 Leach C. C. 913; State v. Adams, 
115 N. C. 775, 20 S. E. 722. This is true even if 
the owner takes steps to facilitate the taking. Rex 
v. Williams, 1 Car. & K. 195; Connor v. State, 24 
Tex. App. 245, 6 S. W. 138. The fact that a 
detective employed by the owner acts with the thief 
does not prevent the taking from being theft. 
Reg. v. Gill, 1 Dears. C. C. 289; Johnson v. State, 
3 Tex. App. 590; People v. Mills, 178 N. Y. 274, 70 
N. E. 786; State v. Hayes, 105 Mo. 76, 16 S. W. 
514. On the other hand, if the solicitation to take 
comes originally from the owner the taking is by 
consent and therefore not larceny. Connor v. 
People, 18 Col. 373, 33 P. 459; Love v. People, 160 
Ill. 501, 43 N. E. 710; McAdams v. State, 8 Lea 
456. And if the pretended accomplice takes the 
goods himself and the defendant afterwards 
receives them there is no larceny. Reg. v. Law- 
rance, 4 Cox C. C. 440; Williams v. State, 55 Ga. 
391; People v. McCord, 76 Mich. 200, 42 N. W. 1106. 
The recent decision falls within the latter class. 
The pretended accomplice caused the goods to be 
placed at the place where delivery was made and 
caused the servant who had charge of the delivery 
of goods to permit the defendant to take them. 

J. H. B. 


One of the points raised by this case is a delicate 
and interesting one. The general principle is, 
as the court points out, clear, viz., that to constitute 
a larceny there must be a taking without the 
consent of the one having possession, and if this 
consent is given, either expressly or impliedly, 
there is no larceny. A common form of case is 
where A, either directly or by an agent, solicits B to 
steal property in A’s possession. This has been 
repeatedly held to be no larceny for the reason 
that both common sense and public policy forbid 
that a man should in the same breath solicit 
another to take his property and deny that he 
consented thereto. Connor v. P., 18 Col. 373, 33 
Pac. 159; S. v. Waghalter, 177 Mo. 676, 76 S. W. 
1028; P. v. Collins, 53 Cal. 185; Love v. P., 160 
Ill. 501, 43 N. E. 710. And if the taking is solicited 





by the owner or his agent it would seem immaterial 
that the exact method thereof or modifications of 
the proposed scheme emanated from the taker, 
so long as the original impulse may fairly be said 
to be traceable to the owner. Such were apparently 
the facts in the present case and the decision may 
have been and it would seem was, in part, rested on 
the ground that the defendant had abandoned 
his original criminal intent and that the moving 
impulse for the crime that actually was committed 
was due to the company. The court says (109 
N. W. 1040), ‘‘ the owner of the property . . . did 
not suggest the plan for committing the offense of 
larceny, which was finally adopted, but the evidence 
shows conclusively that by the consent or direction 
of the packing company, through words or other- 
wise, he (its agent) suggested the commission of 
such an offense and invited from the accused 
plans to that end.” 

The case, however, also raises and considers a 
more doubtful question, namely, supposing the 
proposed theft to originate entirely with the 
defendant whether the acts of the company 
amounted to a consent to the taking so as to 
make it not larceny. These acts were two: first, 
the fact that the company’s agent agreed that the 
meat should be put on a platform which was the 
only place to which the defendant had access, 
which was done; second, the fact that the em- 
ployee in charge of the platform was instructed 
by the company that the defendant should be 
allowed to take it. These acts did indeed go far to 
make the way easy for the defendant, but if it was 
for a crime that he originated it is hard to see the 
difference between this and instructing the watch- 
man not to resist or not putting up a bar across a 
door, or pretending to be drunk in order to afford 
the thief greater opportunity, in none of which 
cases has the taking been held to be not felonious. 
Rex v. Eggington, 2 East P. C. 666; S. v. Anone, 2 
N. & McC. 27; S. v. Stickney, 53 Kan. 308, 36 Pac. 
714; P. v. Hanselman, 76 Cal. 460, 18 Pac. 425; 
McAdams v. S. 76 Tenn. 456. The court, however, 
would apparently be inclined to hold that the acts 
in the case before it might in themselves be suffi- 
cient to raise a sufficient consent to the taking to 
make it not larcenous (109 N. W. 1039). This 
would seem open to serious question. There is of 
course no consent in fact, and the public policy 
which underlies the line of cases already discussed 
and which is referred to in Love v. P. (supra), 
quoted by the court with approbation, has no 
application where the original impulse for the 
crime originates with the defendant. H. A. B. 


DEFINITION. (Flat.) N.J.—JIn our day of 
large and over-crowded cities it may be interest- 
ing to know what a flat or a flat-house is, and 
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what distinguishes an apartment house from a 
flat. In the case of Lignot v. Jaekle, 65 Atl. Rep. 
221, the court defines a flat or flat-house as any 
building consisting of more than one story in 
which building there are one or more suites of 
rooms on each floor equipped for separate house- 
keeping purposes. A house containing two or 
more such flats is a ‘‘ flat-house.”” An apartment 
house is either a building otherwise termed a flat 
or flat-house, or it is a building divided into separ- 
ate suites of rooms intended for residence but 
commonly without facilities for cooking. In this 
case it was contended that the amount of rent 
paid would determine whether a house was a flat- 
house or an apartment house. Conceding this, 
the court holds that thirty-five to forty dollars a 
month rent will not convert what is otherwise a 
flat into an apartment. 


GIFTS. (Presumptions.) N.Y.—JIn Platt v. 
Elias, 79 N. E. Rep. 1, the court holds that the 
presumption of undue influence in the case of a 
gift by a man to a woman with whom he has a 
meretricious connection is only a presumption of 
fact, which merely warrants deducing the exer- 
cise of undue influence from the fact that the 
sexual relations between the parties were improper, 
and does not absolutely demand that such an 
inference shall be drawn from the fact. In support 
of this proposition, the court cites Dean v. Negley, 
41 Pennsylvania 312, 18 American Decisions 620. 


INSURANCE. (Statute prohibiting Forfeiture.) 
U.S. Sup. Ct.—In Northwestern National Life 
Insurance Co. v. Riggs, 27 Sup. Ct. Rep. 126, it is 
held that a state statute cutting off any defense 
by a life insurance company, domestic or foreign, 
based on false and fraudulent statements in the 
application unless the matter misrepresented 
actually contributed to the death of the insured, 
is held to be constitutional as it is applicable 
alike to all life insurance companies doing business 
in the state and does not deprive a foreign com- 
pany of its liberty or property without due pro- 
cess of law; the liberty referred to in the fourteenth 
amendment being the liberty of a natural, not an 
artificial person. 

This case adds the sanction of the Supreme 
Court of the nation to the doctrine that the business 
of life insurance is ‘‘ a business affected with a 
public interest ” to much the same extent as the 
savings bank, and that on this account the states 
may regulate the conduct of insurance companies 
even after the grant of a charter which has reserved 
no right of regulation. In this view of the case it 
is immaterial whether the business is carried on by 
a corporation, a partnership, or even a single 
individual. 

Andrew A. Bruce. 





INSURANCE. (Warranty — Defense.) Vt. 
— Scofield’s Adm’x v. Metropolitan Life Ins. Co., 
64 Atl. Rep. 1107, is an illustration of the length 
to which insurance companies often go in order 
to show breaches of warranties in insurance 
policies. In this case it appeared that a brother 
of insured had received a letter from him mailed 
in Colorado. In consequence thereof counsel for 
the insurance company contended that the trial 
court should allow them to argue to the jury that 
California and Colorado were resorts for con- 
sumptives, and in their briefs on appeal contended 
that the court should take judicial notice of the 
fact that Colorado was a place to which consump 
tives resort. The mere fact that a letter had been 
received from insured, mailed in Colorado, the 
court held, did not have any tendency to prove 
that the insured resided in Colorado, nor did it 
have any tendency to prove that he had consump- 
tion. The letter might have been mailed by in- 
sured while passing through Colorado, as well as 
it might have been mailed by him-while residing 
there. Besides, the court would hesitate to hold 
that even if the evidence did in fact have a ten- 
dency to prove that insured had gone to Colorado 
to reside temporarily or permanently, that such 
fact was evidence of the fact that he then had 
consumption. In other words, it may be said that 
the case holds that mere removal to the above- 
named state does not raise the presumption that 
the person moving there is suffering from pulmon- 
ary troubles. 


MUNICIPAL CORPORATIONS. (Use of Street 
by Building Contractor — Effect Thereof.) Wis. — 
A rather novel point comes up for consideration 
in Compty v. C. H. Starke Dredge & Dock Com- 
pany, 109 N. W. Rep. 650. Plaintiff, an infant, 
was injured by a splinter from a pile being driven 
by defendant, a building contractor. At the 
time of the injury, plaintiff was sitting on building 
materials placed by defendant in the street in 
front of the lot on which the building was in course 
of construction and where the pile was being 
driven. Defendant insisted that it was only 
liable for gross negligence, as, in the exercise of 
defendant’s lawful right to place in the street 
building materials inconsistent with occupation 
thereof for travel, it had temporarily ceased to be 
subject to such latter use, that therefore persons 
on that part of the street occupied by defendant’s 
building materials were trespassers. The court, 
however, maintains that the exercise of the right 
of a lot owner to incumber an adjoining street 
with building materials, does not transpose the 
street into private property. It is merely, the 
court says, one of the lawful uses of the space as 
a public street, and is in deference to the rights of 
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others to make all lawful use thereof. In support 
thereof is cited Raymond v. Keseberg, 84 Wis. 302, 
54 N. W. 612; Van O’Linda v. Lothrop, 21 Pick. 
292. Continuing, the court says: ‘‘ The presence 
of a vehicle in the street, while entirely lawful, is 
not exclusive of the right of another to be there, 
nor does such lawfulness absolve the owner from 
the duty of due care toward the other. Why 
should lawfulness of building materials have any 
greater effect? We cannot at all agree with the 
proposition that, because defendant had placed 
some materials within the limits of Jefferson 
Street, all others using the street were trespassers, 
nor that defendant was absolved from the general 
duty of ordinary care toward them.” 


NAVIGABLE WATERS. (What constitutes 
Navigability.) Va.—In Hot Springs Lumber & 
Mfg. Co. v. Revercomb, 55 S. E. Rep. 580, the 
court takes up the question as to how large a 
stream must be in order to be navigable. It is 
held that a stream is a navigable or floatable one 
if, by the increased precipitation at seasons, 
recurring periodically with reasonable certainty, 
the flow of water will be sufficient to be sub- 
stantially useful to the public for transportation. 
As a stream can only be said to be a navigable 
or floatable one when it is capable of being used 
in its natural state, it was contended that the 
stream in question was not floatable or navigable 
as it had not sufficient water in it when in its 
natural or normal condition, but that in order 
that the stream could be used for floating logs or 
for navigation, it was necessary for the volume 
of water to be increased by melted snows or 
rains. The court, however, takes the position that 
the condition of a stream when its volume of water 
is increased by melted snows or rains is as natural 
as when it is diminished by drought, and hence 
such a stream must be regarded as a floatable or 
navigable one. In support of this conclusion, the 
court cites numerous cases among which we may 
mention: Brown v. Chadbourne, 50 Am. Dec. 641; 
Thunder Bay Booming Co. v. Speechley, 18 Am. 
Rep. 190; Gaston v. Mace, ro S. E. 65. 

The navigability of a stream is rather a question 
of fact than of law. As to what constitutes a 
navigable stream, the principal case is in accord 
with the great preponderance of state decision. 
An occasional navigability brought about by 
unusual freshets is not enough. But on the other 
hand a navigability due to stages of high water 
recurring with sufficient regularity to be reasonably 
anticipated is sufficient to impart the character of 
navigability, though for long periods of low water 
it may be suspended. See the note to Gaston v. 
Mace, 5 L. R. A. 392. 

The federal courts, however, in declaring what 





constitutes navigable waters of the United States, 
have not gone so far. And the consequence of 
thus attaching the character of navigability to 
every insignificant stream that may occasionally 
float a log is serious; for such a stream at once 
becomes subject to the admiralty jurisdiction and 
to the federal statutes forbidding the obstruction of 
such streams. The jurisdiction of Congress over 
them at once becomes supreme, and supersedes 
state ‘legislation. 

Hence in the leading case of Leovy v. U.S. 177 
U. S. 621, 20 S. Ct. 797 (not cited in the principal 
case), the Supreme Court, moved by these consider- 
ations, held that mere capacity to pass over a 
stream in a boat is not sufficient to constitute it a 
navigable water of the United States, but that the 
term has reference to commerce of a substantial 
and permanent character to be conducted thereon. 
And it sustained the right of Louisiana under the 
police power to dam a small bayou or crevasse used 
only by fishermen. See also Hughes, Admy., p. rr. 

Artificial as well as natural water-ways are 
navigable waters of the United States. In Boyer 
exp. 109 U. S. 629, admiralty jurisdiction was 
upheld over an artificial canal entirely within the 
limits of Illinois, and the court took judicial notice 
of the fact that the canal was 96 miles long, 60 feet 
wide, and 6 feet deep. R. M. H. 


PHYSICIANS AND SURGEONS. (Authority to 
Practice.) R.I.— State v. Hefferman, 65 Atl. 
Rep. 284, is a prosecution for practicing medicine 
without authority. It appeared that defendant 
had advertised that he had opened offices at a 
certain number, for the practice of Dermatology 
and Physical Education in the cure of every and 
all manner of diseases on the inside or outside of 
the human body; that he was also authorized by 
law to teach the science of healing; that he had 
cured certain diseases; that consultation and advice 
was free, the only charge being for ‘‘ Electro- 
Magnetic Nerve Food” and work done. Wit- 
nesses testified that they or their friends had 
consulted defendant, been examined by him, had 
been given treatments by being rubbed with the 
nerve food, and had paid for the treatments and 
medicines. Defendant admitted that he had no 
certificate of medical education, but showed a 
certificate of incorporation to himself and certain 
persons for the purpose of teaching and promoting 
Dermatology and Education, aiding and caring 
for the sick, and admitted that he had sold a 
so-called nerve food and had applied it to patients. 
This evidence, the court held, showed that defen- 
dant had practiced medicine in violation of law. 


PROPERTY. (Dower.) Ia.—A contention 
was made in Pierce v. O’Neil, 1o9 N. W. Rep. 
1082, that the right to dower was not barred by 
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a sale in strict accordance with the terms of a 
trust deed in which the wife of the grantor had 
not joined. The crucial point was, whether or 
not such a sale would be considered a judicial 
sale; if it was a judicial sale, the dower rights of 
the grantor’s wife would be barred. The court 
held that the sale was a judicial one under a 
statutory provision that trust deeds may be 
foreclosed in accordance with their terms. In 
support of this decision the court cites Sturdevant 
v. Norris, 30 lowa 65, and Stidger v. Evans, 64 
Iowa 91, 19 N. W. 850. In the first case it was 
held that a foreclosure of a mortgage by notice in 
accordance with its provisions and without pro- 
ceedings in court was in fact a judicial sale, al- 
though such mode of foreclosure was not strictly 
within the ordinary definition of a judicial sale. 
In the second case it was held that a sale by an 
assignee to whom property had been conveyed by 
a general assignment for the benefit of creditors 
under a statute providing for such an assignment, 
was a sale within the rule announced in the 


Sturdevant case. 


STATUTES. (Repeal — Elkins Law.) U.S. D. 
Cc. N. D. Ill. — In a prosecution for violation of 
the Elkins Law in which a point of law of vital 
importance to further prosecutions by the govern- 
ment is determined, is the recent case of United 
States v. Standard Oil Company, 148 Fed. Rep. 
719. Inasmuch as the new rate law expressly 
repeals all laws in conflict with its provisions with 
the proviso that the new law shall not affect cases 
now pending in the courts of the United States, 
defendant sought to escape prosecution for 
penalties incurred under the Elkins Law, prose- 
cuted under indictments found subsequent to the 
enactment and approval of the New Rate Law. 
Under the statute providing that the repeal of 
any statute shall not have the effect to release any 
penalty, forfeiture, or liability incurred under 
such statute, unless the repealing act so expressly 
provide, the court held that the repeal of the 
parts of the Elkins Law conflicting with the New 
Rate Law did not extinguish penalties previously 
incurred under the Elkins Law. It was contended 
that this law was an unwarranted interference 
with the authority of succeeding Congresses by 
limiting the effect to be given to the statute, 
but the court held that the law was only the sub- 
stitution of a new rule of construction to be 
observed by the courts with respect to laws to be 
thereafter enacted, and which could be abrogated 
by any subsequent Congress, but was to be fol- 
lowed until so abrogated. It was further con- 
tended that inasmuch as the saving clause of the 
New Rate Law specifically authorizing the prose- 
cutions of ‘‘causes now pending,’’ Congress must 





be presumed to have thereby expressed its inten- 
tion that prosecutions could not subsequently be 
commenced and prosecuted for penalties incurred 
under the old law, but the court ruled against the 
contention of defendant on this point and quoted 
with approval the rule laid down by Judge Gross- 
cup in the case of Lang v. United States, 1 33 
Federal 201, 66 Circuit Court of Appeals 255, and 
expressed its disapproval of the ruling to the 
contrary in State v. Showers, 34 Kansas 269, 86 
Pacific 474. 


TELEGRAPH COMPANIES. (Forgery of Tele- 
gram by Agent — Liability of Company.) Mo. 
Ct. of App. —in Usher v. Western Union Tele- 
graph Co., 98 S. W. Rep. 84, the court distin- 
guishes between the liability of a telegraph com- 
pany for the transmission of a forged or fraudulent 
telegram filed with it by a stranger and liability 
for the transmission of a forged or fraudulent 
telegram forged by its own agent. The court 
admits that at first view the two obligations look 
to be so near akin as to be substantially alike. 
But in the first case the obligation upon the 
company is that its agent will be careful and 
prudent, the business considered, in guarding 
against imposition in sending forged telegrams. 
In the second case there is an-absolute assurance 
that the agent himself has not forged the tele- 
gram, the agent acting within the apparent scope 
of his authority. 


TORTS. (Boycott.) Md.— In the case of 
Klingel’s Pharmacy v. Sharp & Dohme, 64 Atl. 
Rep. 1029, an association of retail druggists in a 
city and wholesale druggists had formed a com- 
bination to maintain a maximum schedule of 
prices, and in pursuance of this plan had refused 
to sell to a retailer who had refused to join the 
combination, and coerced and intimidated vendors 
of like commodities by means of threats to black- 
list and boycott such vendors if they sold to the 
retailer in question. As a result such vendors 
had been deterred from selling goods to the 
retailer, and he brought suit to recover for dam- 
ages to his business. A combination to exact and 
maintain maximum schedules of prices for drugs 
and druggists’ supplies the court holds to be a 
criminal conspiracy at law, and punishable as 
such, and it is not necessary that a total suppression 
of the trade in the commodities should be accom- 
plished in order to render the combination invalid. 
Addyston Pipe & Steel Co. v. United States, 175 
U. S. 244, 20 Sup. Ct. 96. See also Morris Run 
Coal Co. v. Bartley Coal Co., 68 Pa. 173, 8 Am. 
Rep. 159, and People v. North River Sugar Refin- 
ing Co., 3 N. Y. Supp. gor. It was conceded on 
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Lumbermen’s Ass’n, 54 Minn. 223, 55 N. W. 119, 
that defendants had a perfect legal right to refuse 
to sell to plaintiff any drugs and druggists’ 
supplies owned by them, and that it would have 
been wholly immaterial whether the refusal was 
the result of whim, caprice, prejudice, or malice, 
if the bare refusal to sell had been the head and 
front of their offending. But, says the court, the 
refusal to sell was not the exercise of a legal right 
if that refusal was a mere step in the development 
and enforcement of a scheme to forestall the market 
in restraint of trade, or to drive the plaintiff into 
becoming a member of an organization which 
would control the prices he could charge for his 
wares and which would thereby deprive him of 
the liberty to contract for the sale of his goods 
according to his own judgment of their value. 
Whilst an act which is in itself lawful can never 
become unlawful because it may be done by 
several persons instead of only one, yet the same 
act may be unlawful when it is a means of accom- 
plishing an unlawful act. In other words, the 
court holds that the motive with which an act is 
done governs as to whether such act is lawful or 
not, and by way of illustration mentions that 
while the receiving of stolen goods is not in itself 
unlawful, yet where such goods are received with 
knowledge that they have been stolen, the act 
becomes a criminal offense. In support of this 
position the court cites Plant v. Woods, 176 Mass. 
492, 57 N. E. ror1_ In this case the court also 
defined the word ‘‘ boycott,’’ saying: ‘‘ A boycott 
means the confederation, generally secret, by many 
persons whose intent is to injure another by pre- 
venting all persons from doing business with him, 
through fear of incurring the displeasure, perse- 
cution, and vengeance of the conspirators.”’ 

See “Crucial Issues in Labor Litigation,” by 
Jeremiah Smith in the February Harvard Law 
Review. 


TORTS. (Trade Unions). N.J.— A case deal- 
ing with an interesting phase of the rights and 
powers of labor or trade unions is that of Brennan 
v. United Hatters of North America, 65 Atl. Rep. 
165. <A trade union claimed the right, under its 
constitution and by-laws, to procure the dismissal 
of a member from his employment on his suspen- 
sion from the union. The court questions whether 
any member of a ‘union can make an agreement 
with such union that on his proper conviction on 
charges submitted and tried in accordance with 
the union’s rules he shall lose his place of employ- 
ment and his opportunity of gaining other employ- 





ment within the union’s district. As bearing on 
this question the court cites: Curran v. Galen, 152 
N. Y. 33, 46 N. E. 297; Jacobs v. Cohen, 183 N. Y. 
207, 76 N. E. 5; Protective Ass’n v. Cumming, 170 
N. Y. 315, 63 N. E. 369; Plant v. Woods, 176 
Mass. 492, 57 N. E. 1o11, and Berry v. Donovan, 
188 Mass. 353, 74 N. E. 603. The court main- 
tains that the Bill of Rights confers on every 
man the right to engage in such lawful business 
or occupation as he may choose, free from hin- 
drance or obstructions by his fellowmen, save 
such as may result from the exercise of equal or 
superior rights on their part. The right of one 
seeking employment to have every opportunity to 
gain employment and to retain a position, once 
it is gained, is as precious in the eye of the law as 
the right of the employer. Actions, like the one 
at Bar, which was brought by the suspended 
member of the union to recover damages from the 
union for interference with his employment, the 
court holds are essentially analogous to the 
familiar actions for enticing away servants. In 
view of this, such cases cannot be considered 
exactly as novelties. 


WAYS. (Travelers.) Vt.—In Howrigan v. 
Bakersfield, 64 Atl. Rep. 1130, the liability of a 
town for injuries to a horse on a highway bridge 
turned on the question whether or not the horse 
walking along the highway alone could be con- 
sidered as a traveler. This the court says de- 
pended on the question as to whether or not the 
owner of the horse was guilty of contributory 
negligence. If the horse escaped onto the high- 
way without the owner’s fault or negligence, 
then he was not at large in a legal sense of the 
term, and was while following its natural instincts. 
to return home, a traveler on the highway. The 
word ‘‘ traveling’’ the court says has: no very 
precise or technical meaning when it is used with- 
out any limitation. Its primary meaning is. 
passing from place to place. If horses or cattle 
are forced or frightened from an inclosure over 
a lawful fence onto a highway, the owner or keeper 
being without fault, they cannot be said to be at 
large or astray, but their owners are entitled to 
have them protected as travelers. In support 
of its decision the court cites: Holden v. Shattuck. 
34 Ct. 336; Coles v. Burns, 21 Hun 246; Common- 
wealth ex rel. Wilson v. Fourteen Hogs, 10 Serg. 
&-R. 393; Goener v. Woll, 26 Minn. 154, 2 N. W. 
163; Kinder v. Gillespie, 63 Ill. 88; Montgomery 
v. Breed, 34 Wis. 649. 
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THE LIGHTER SIDE 


Quandary. — It was an old Virginia judge, 
who, when the lawyers had summed up for 
plaintiff and defendant, respectfully charged 
the jury: “Gentlemen of the jury, if you 
believe what the lawyers for the plaintiff have 
told you, you must find for the plaintiff. If 
you believe what you have heard from the 
lawyers for the defendant, you must find for 
the defendant. But if you are like I am, and 
don’t believe a dam word either have told 
you, I don’t know what the hell you will 
do.”’ ' 


Domestic Damages.— In a western town, 
H. was defending a physician in a suit brought 
by a negro who wanted damages, his wife 
having died shortly after an operation. 

When it came his turn to cross-examine the 
plaintiff, he asked, ‘‘ Mr. Wilson, how old was 
your wife when she died?” 

“* About forty-five, sir.” 

‘“* Been in feeble health a long time, had she 
not, Mr. Wilson, and cost you a great deal for 
medicine and help?” 

“‘ Yes, sir.” 

“You have married again, have you not?” 

“ Yes, sir.” 

‘“* How old is your present wife?” 

“* About thirty-five, sir.” 

“Is she stout and healthy, Mr. Wilson?” 

“* Yes, sir.’”’ 

“Then, Mr. Wilson, will you please state to 
this jury how you are damaged in this case?” 
Mr. Wilson could make no answer. The good 
and true men thought he had made rather a 
good thing by his bereavement. 


Drawing the Line.— A well-known judge 
on a Virginia circuit was reminded very 
forcibly, the other day, of his increasing bald- 
ness. 

One of his rural friends, looking at him rather 
hard, drawled, ‘‘ It won’t be so very long, 
jedge, fo’ you’ll hev to tie a string round your 
head to tell how fer up to wash yer face.” 


Justice by Day. — This is from the pen of 
Du Query, an eminent Irish barrister, of the 
generation of John P. Curran. 

Judge Dey (Day) was holding court in 





Dublin, and on account of the business mov- 
ing slowly and the calendar congested, pro- 
posed holding night sessions. No sooner had 
the proposition gone forth than Du Query 
penciled the following, and passed it up to 
the Bench: 


“Try men by night, my Lord forbear, 
Think what the wicked world will say. 
Methinks I hear the rogues declare 
That justice is not done by Dey.” 


No Defense. — When Mr. W. Orison Under- 
wood of Boston was new at the Bar he tried 
to collect a promissory note in the local Muni- — 
cipal Court. It seemed to be a plain case 
and he was confident of success. Much to his 
chagrin, however, the judge found for the 
defendant. With characteristic persistence he 
appealed to the Superior Court, that jurisdic- 
tion of delayed justice. Hoping to expedite 
a hearing he contemplated filing an affidavit 
of no defense and moving for a speedy trial, 
but was somewhat embarrassed by that find- 
ing of the judge below. At last he sought 
that haven of distressed young barristers, the 
clerk’s office, and approaching the venerable 
clerk Willard, asked if he thought it would 
be proper to file an affidavit of no defense in 
the face of a judgment for the defendant in the 
Municipal Court of the city of Boston. “I 
should think that was the best reason for such 
an affidavit,”’ replied the clerk of the higher 
jurisdiction. 

Self-Restraint. — The case of Neuschafer v. 
Wurst Enk was one in the Gloucester Circuit 
for services rendered decedent by his daughter. 
The plaintiff’s attorney was having consider- 
able difficulty in drawing from his client a 
statement of her services to decedent. De- 
fendant’s counsel was pleased, and the trial 
judge, as usual, bored. Suddenly her counsel 
asked her with some show of anger why she 
did not respond more fully and clearly to his 
questions, to which she replied with sweet 
innocence, ‘‘ Why, Mr. , you told me not 
to say any more than I could possibly avoid 
on the witness stand.” 

Curtain. 











